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REVISED EARLY MEETING OF COUNSEL, JOINT STATUS 
CONFERENCE INSTRUCTIONS 

1) A COPY OF THESE INSTRUCTIONS MUST BE ATTACHED TO THE COPY OF THE
COMPLAINT SERVED UPON EACH PARTY, AND THE PROOF OF SERVICE OF
THE SUMMONS AND COMPLAINT MUST INDICATE THAT SUCH COPY WAS
SERVED THEREWITH.

2) The Status Conference will be conducted by telephone at the date and time shown on the
summons. However, any party or counsel may appear in person if they wish. Telephone
appearances for Status Conference will be arranged through Court Call™ pursuant to the
attached Instructions for Telephonic Appearances. Court Call™ is an independent
conference call company that arranges conference calls on a national and international
basis for business. It has no business connection with this court. This paragraph applies
only to parties represented by counsel. If you do not have an attorney you must appear at
the Status Conference in person.

3) Plaintiff must serve, with the summons and complaint, a notice that compliance with Local
Bankruptcy Rule 7026-1 is required. Plaintiff must also file proof of service of the notice
with proof of service of the summons and complaint. Pursuant to Local Bankruptcy Rule
7026-1, counsel for the parties MUST TIMELY MEET TO DISCUSS SETTLEMENT
AND TO EXCHANGE DOCUMENTS, OTHER EVIDENCE, AND LISTS OF
WITNESSES AND PRELIMINARY DISCOVERY SCHEDULES AS PROVIDED
IN SAID RULE.

4) Unless all defendants have defaulted, the parties shall file Form F 7016-1.Status.Report
(available on the Court’s website) pursuant to Local Bankruptcy Rule 7016-1(a)(2) at
least 14 days before the date of the Status Conference. If Local Bankruptcy Rule 7026-1
applies, the parties must include in the Joint Status Report a statement that they have met
to discuss settlement and have exchanged documents, other evidence, lists of witnesses
and preliminary discovery schedules.  If the parties request dates for discovery cut-off,
pre-trial, trial, or other litigation deadlines other than those ordered herein, this
request shall be made in the Joint Status Report.

5) If no response to the complaint is timely filed, plaintiff may request entry of default by
the clerk or by the court. Plaintiff may also request entry of a default judgment by filing
and serving an appropriate motion. See Fed. R. Bankr. P. 7055 and Local Bankruptcy
Rule 7055.

6) Any settlement stipulations, proposed judgments thereon, and/or proposed default
judgments shall be filed and lodged with the Court at least 7 days before the Status
Conference or Pretrial Conference. If such stipulations and/or proposed judgments are not
timely filed, all parties must appear. Parties submitting late filings may be subject to
Court Call’s regular charges even if the hearing never takes place.
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7) Unless otherwise ordered, all applicable Local Bankruptcy Rules apply and shall be
strictly enforced. In particular, all parties and counsel are encouraged to review Local
Bankruptcy Rule 7026-1 (procedures governing the early meeting of counsel), Local
Bankruptcy Rule 7016-1 (procedures governing Status Conferences and Pretrial
Conferences), and Third Amended General Order No. 95-01 (“Adoption of Mediation
Program for Bankruptcy Cases and Adversary Proceedings”).

8) If the parties dispute whether the adversary proceeding is “core” or “non-core,” they
shall file points and authorities in support of their positions. Any party that contends the
proceeding is “non-core” shall file and serve its points and authorities at least 14 days
before the Status Conference. Any response must be filed and served at least seven days
before the Status Conference.

9) Failure to comply with these instructions including the failure to timely file a Joint Status
Report will subject the responsible party to monetary sanctions, without a further
hearing.

10) Failure of counsel for any party to appear at a Status Conference or Pretrial Conference
may be considered an abandonment or failure to prosecute or defend diligently and the
proceeding may be dismissed or judgment entered against the defaulting party without a
further hearing.

11) Plaintiffs demanding trial by jury in the bankruptcy court shall file a demand with their
complaint. All other parties should indicate whether they consent to a jury trial before the
Bankruptcy Court in the Joint Status Report filed in connection with the initial Status
Conference.
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UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

LOS ANGELES DIVISION

In re

XXXXXXXXXXXXX,

Debtor(s).

Case No. LAXX-XXXXX-ER
Adv. No. ADXX-XXXXX-ER

Chapter XX

ORDER RE: COURTROOM
PROCEDURES

XXXXXXXXXXXXX,

Plaintiff(s),

    v.
XXXXXXXXXXXXX,

     Defendant(s).

This adversary proceeding or evidentiary matter having been

set for trial or evidentiary hearing for the week of 

XXXXXXXXX it is hereby:

ORDERED that the following order shall apply to all

matters set for trial or other proceeding in which evidence shall

be taken:
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1. Each party shall serve and exchange the following not

later than seven (7) court days prior to trial:  1) a trial 

brief, 2) a set of proposed findings of fact and conclusions of

law,  3) trial exhibits, 4) a list of trial exhibits and 5) a

list of witnesses.  Copies of the above must also be delivered

directly with Judge Robles' chambers not later than seven (7)

court days prior to trial. (See also paragraph 1(c)(ii) below).

a. Contents of trial brief

i. The trial brief shall contain all those

items set forth in Local Bankruptcy Rule

9013-2;

ii. Unless otherwise ordered, the trial

brief shall not exceed twenty (20) pages in

length and shall be accompanied by a table of

contents and table of authorities.

b. Contents of Proposed Findings of Fact and

Conclusions of law

i. The contents of the proposed Findings of

Fact and Conclusions of Law shall conform

with Local Bankruptcy Rule 7052-1;
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ii. The proposed Findings of Facts shall not

contain argument or facts for which there was

no evidence submitted.  Each finding of fact

shall be supported by a reference to an

exhibit or to expected testimony.

c. Trial exhibits (the following procedures govern

all exhibits except those used for purposes of

impeachment):

i. There shall be sufficient copies of

exhibits for the Court, all parties

participating in the trial and the witness;

ii. Only the Judge's copies of the exhibits

are required to be delivered seven (7) court

days prior to trial.  Copies for the witness

and opposing counsel may be brought to court

on the date set for trial.

iii. All copies of exhibits shall be pre-

marked prior to lodging with the Judge's

chambers and shall conform with the exhibit

list.   Exhibit tags are available from the
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courtroom deputy.  The exhibit tag shall be

placed on the document so that it does not

obscure any portion of the document. 

Otherwise, it may be placed on the reverse of

the document;

iv. Plaintiff's (or Movant's) exhibits shall

be identified numerically  commencing with

"Exhibit 1."  Defendant's (or Respondent's)

exhibits shall be marked alphabetically

commencing with "Exhibit   "A" through

"Exhibit Z." Subsequent exhibits for the

Defendant shall be marked "AA" through "AZ",

"BA through "BZ", etc. (see Local Bankruptcy

Rule 9070-1);  and

v. If a party has in excess of ten (10)

exhibits, in addition to tagging the exhibit,

that party's exhibits shall be placed in a

three ring binder or binders.  The exhibits

shall be divided by a tab extending beyond

the page on the right hand side and the tab

shall bear the number or letter of the

exhibit.  If a party has less than ten (10)

exhibits, each shall have an exhibit tag.
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2. Demonstrative Evidence:  The Court encourages the use of

sketches, models, diagrams, pictures, summaries, charts, and

other demonstrative evidence.  Summaries may be required by the

Court in actions on account, preferences, or other issues

involving voluminous documentation of financial transactions.

3. Courtroom Etiquette:  Opening statements, oral motions,

questioning of witnesses and closing arguments are to be made

from the podium.  Permission must be obtained before approaching

a witness.  Counsel making an objection or addressing the court

shall rise to be recognized.  Following these procedures will

ensure that the electronic recording equipment shall accurately

record these proceedings.

4. Counsel Tables:  Plaintiff or moving party should

utilize the counsel table in front of and closest to, the witness

stand.  The defendant or responding party should utilize the

counsel table furthest from the witness stand.

It is further ORDERED, that plaintiff (or moving party) is

to serve this order on all parties appearing in the adversary or

other evidentiary proceeding and must file with the court twenty

days from the date of this order a proof of service demonstrating
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that service has been made.

It is further ORDERED, that failure to adhere to the above

may result in  those sanctions set forth in Local Bankruptcy Rule

9011-3, or such other sanctions as the Court deems appropriate.

Dated:

Ernest M. Robles
United States Bankruptcy Judge
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Note: The Clerk of the Court issues this Scheduling Order concurrently with the issuance of 
the Summons and Complaint. The trial date and litigation deadlines set forth track the dates 
that would be issued for a Complaint filed on April 25, 2019. As explained in the EARLY 
MEETING OF COUNSEL, JOINT STATUS CONFERENCE INSTRUCTIONS (p. 4 at 
¶ 4), parties can request dates different from those set forth herein in the Joint Status Report 
filed in connection with the initial Status Conference. Requests for modified litigation 
deadlines are considered at the initial Status Conference. 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 

In re: ****, Debtor Case No.: 
Adv. No.: 

*****, 

Plaintiff 
v. 

****, 
Defendant 

SCHEDULING ORDER 

[No hearing required pursuant to Federal Rule 
of Civil Procedure 78(b) and Local 
Bankruptcy Rule 9013-1(j)(3)] 

 This adversary proceeding having been assigned to the undersigned judge, IT IS HEREBY 
ORDERED AS FOLLOWS:  

1) The following dates shall apply to this proceeding:
a) A Status Conference is set for 7/16/2019 at 10:00 a.m. A Joint Status Report shall be

submitted by no later than fourteen days prior to the hearing.
b) The last day to amend pleadings and/or join other parties is 8/15/2019.
c) The last day to disclose expert witnesses and expert witness reports is 11/26/2019.
d) The last day to disclose rebuttal expert witnesses and rebuttal expert witness reports is

12/26/2019.
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e) The last date to complete discovery relating to expert witnesses (e.g., depositions of 
expert witnesses), including hearings on motions related to expert discovery, is 
1/14/2020.1  

f) The last day for dispositive motions to be heard is 1/21/2020.2 
g) The last day to complete discovery (except as to experts), including hearings on 

discovery motions, is 1/25/2020.3  
h) A Pretrial Conference is set for 2/11/2020 at 11:00 a.m. By no later than fourteen 

days prior to the Pretrial Conference, the parties must submit a Joint Pretrial 
Stipulation via the Court’s Lodged Order Upload (LOU) system. Submission via 
LOU allows the Court to edit the Joint Pretrial Stipulation, if necessary. Parties 
should consult the Court Manual, section 4, for information about LOU. 

i) In addition to the procedures set forth in Local Bankruptcy Rule 7016-1(b), the 
following procedures govern the conduct of the Pretrial Conference and the 
preparation of the Pretrial Stipulation: 
i) By no later than thirty days prior to the Pretrial Conference, the parties must 

exchange copies of all exhibits which each party intends to introduce into 
evidence (other than exhibits to be used solely for impeachment or rebuttal). 

ii) When preparing the Pretrial Stipulation, all parties shall stipulate to the 
admissibility of exhibits whenever possible. In the event any party cannot 
stipulate to the admissibility of an exhibit, that party must file a Motion in Limine 
which clearly identifies each exhibit alleged to be inadmissible and/or prejudicial. 
The moving party must set the Motion in Limine for hearing at the same time as 
the Pretrial Conference; notice and service of the Motion shall be governed by 
LBR 9013-1. The Motion in Limine must contain a statement of the specific 
prejudice that will be suffered by the moving party if the Motion is not granted. 
The Motion must be supported by a memorandum of points and authorities 
containing citations to the applicable Federal Rules of Evidence, relevant caselaw, 
and other legal authority. Blanket or boilerplate evidentiary objections not 
accompanied by detailed supporting argument are prohibited, will be summarily 
overruled, and may subject the moving party to sanctions.  

iii) The failure of a party to file a Motion in Limine complying with the requirements 
of ¶ (2)(i)(ii) shall be deemed a waiver of any objections to the admissibility of an 
exhibit. 

iv) Motions in Limine seeking to exclude testimony to be offered by any witness 
shall comply with the requirements set forth in ¶ (2)(i)(ii), and shall be filed by 
the deadline specified in ¶ (2)(i)(ii). The failure of a party to file a Motion in 
Limine shall be deemed a waiver of any objections to the admissibility of a 
witness’s testimony.   

																																																													
1 For contemplated hearings on motions related to expert discovery, it is counsel’s responsibility to check the 
Judge’s self-calendaring dates, posted on the Court’s website. If the expert discovery cutoff date falls on a date when 
the court is closed or that is not available for self-calendaring, the deadline for hearings on expert discovery motions 
is the next closest previous date which is available for self-calendaring. 
2 If the motion cutoff date is not available for self-calendaring, the deadline for dispositive motions to be heard is the 
next closest previous date which is available for self-calendaring. 
3 If the non-expert discovery cutoff date is not available for self-calendaring, the deadline for non-expert discovery 
motions to be heard is the next closest previous date which is available for self-calendaring. 
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j) Trial is set for the week of 2/24/2020. The trial day commences at 9:00 a.m. The 
exact date of the trial will be set at the Pretrial Conference. Consult the Court’s 
website for the Judge’s requirements regarding exhibit binders and trial briefs. 

2) Unless otherwise ordered, the Status Conference and Pretrial Conference shall be 
conducted by telephone conference.  However, any party or counsel may appear in 
person if they wish. Any party who is not represented by counsel must appear at the 
Status Conference and Pretrial Conference in person.  

3) This Order applies to counsel for all parties and persons not represented by counsel. With 
respect to the Status Conference, all counsel and parties shall comply with Local 
Bankruptcy Rules 7016-1(a)(2)–(3), which require the filing of a Joint Status Report 
at least fourteen days before the Status Conference or Unilateral Status Reports at 
least seven days before the Status Conference. The failure to timely file a Status 
Report may result in the imposition of sanctions as deemed appropriate by the Court. 
Such sanctions may include, without limitation, the imposition of monetary penalties, 
entry of a judgment of dismissal for failure to prosecute, or the striking of the Answer 
and the entry of default.  

4) Unless otherwise ordered, all applicable Local Bankruptcy Rules continue to apply as set 
forth in the EARLY MEETING OF COUNSEL, JOINT STATUS CONFERENCE 
INSTRUCTIONS, which is attached and incorporated herein by this reference. In 
particular, all parties shall review the Third Amended General Order No. 95-01 
(“Adoption of Mediation Program for Bankruptcy Cases and Adversary Proceedings”), 
located on the Court’s website. 

5) Plaintiff shall serve a copy of this order as well as the EARLY MEETING OF 
COUNSEL, JOINT STATUS CONFERENCE INSTRUCTIONS on all parties along 
with the Summons and Complaint. Proof of Service of the Summons and Complaint 
must indicate that such copies were served in accordance with this Order.   

6) Any party contesting this Court’s authority to enter a final order or judgment in this 
matter must file and serve a written objection no later than fourteen days prior to the date 
set for the first Status Conference. See Wellness Int’l Network, Ltd. v. Sharif, 135 S. Ct. 
1932 (2015). Failure to raise the issue in accordance with the requirements set forth 
above will be deemed consent to this court’s authority to enter a final order or judgment. 
If an objection is filed and served the Court may set a hearing date and a briefing 
schedule. Alternatively, the Court may rule on the objection without a hearing.   

 
###
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STATUS CONFERENCE PROCEDURES 
FOR THE HON. MARTIN R. BARASH 

The Court holds status conferences in all adversary proceedings and in 
chapter 11 cases.  An initial status conference in adversary proceedings will be set 
for a date that is approximately 60 days after commencement of the proceeding.  
An initial status conference in chapter 11 cases will be set for a date that is 
approximately 30-40 days after the case is filed.   

The trial counsel for each of the parties must appear at the initial status 
conference in adversary proceedings.  The debtor, counsel to the debtor, and 
counsel to any creditors committee or equity committee appointed in the case must 
appear in person at the initial chapter 11 status conference.  Unless otherwise 
ordered by the Court, parties and counsel may attend subsequent status 
conferences telephonically in accordance with Judge Barash’s telephonic 
appearance procedures.1 

A copy of these instructions must be attached to every complaint served in 
an adversary proceeding.  The party serving such complaint must attach as Exhibit 
A hereto a copy of Local Bankruptcy Rules (“LBR”) Form F 7016-
1.STATUS.REPORT.   The proof of service for the complaint must expressly
indicate that a copy of these instructions was served with the complaint.

I. STATUS REPORTS: ADVERSARY PROCEEDINGS

A thorough, written status report, filed fourteen days in advance, is required 
before every initial or continued adversary proceeding status conference.  

For adversary proceeding status conferences, the status report must be 
a joint status report in a form substantially similar to LBR Form F 7016-
1.STATUS.REPORT.  This form is available on the Court’s website.  Failure to file
a joint status report may result in the imposition of monetary sanctions or the status
conference being continued and parties being ordered to redo the status report to
conform to the Local Bankruptcy Rule Form.

Pursuant to LBR 7016-1(a)(3), if a defendant has not responded to the 
complaint or fails to cooperate in the preparation of a joint status report, the plaintiff 
is required to file a unilateral status report not less than seven days before the date 
scheduled for the status conference.  This unilateral status report must contain the 
information in Sections A–F of LBR F 7016-1.STATUS.REPORT.  The unilateral 
status report shall include a declaration setting forth the attempts made by the 
plaintiff to contact or obtain the cooperation of the defendant in the preparation of a 
joint status report. 

1
 These procedures available on the Court’s website, 

www.cacb.uscourts.gov, by clicking on the “Judges” menu, selecting “Our Judges,” 
selecting Hon. Martin R. Barash, and thereafter selecting the “Instructions/ 
Procedures” tab. 

1 / 2016 
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A. Limited Exceptions Where Status Report Not Required.

A status report (either joint or unilateral) is not required only in the
following limited circumstances: 

1. The matter is an adversary proceeding and, prior to the date
scheduled for the status conference, the Court has entered an order
approving a stipulation that resolves all issues raised by the
adversary proceeding and provides either for dismissal of the action
in its entirety or the entry of judgment in the action;

2. Prior to the date scheduled for the status conference, the Court has
entered an order approving a stipulation continuing the status
conference to a later date (a written status report must be filed not
less than fourteen days in advance of the continued status
conference date); or

3. The Court has expressly relieved the parties of the obligation to
file a written status report.

Unless one of the three exceptions outlined above applies, a status 
report must be filed in a timely manner.  Parties that fail to do so will be 
subject to a minimum sanction of $150 or such other sanctions as may be 
warranted under the circumstances or allowed under LBR 7016-1(f). 

Failure to appear for a status conference in an adversary proceeding 
may also result in a minimum sanction of $250, dismissal of the adversary 
proceeding for failure to prosecute, or such other sanctions as may be 
warranted under the circumstances or allowed under LBR 7016-1(f). 

B. OTHER PROCEDURAL MATTERS RE: ADVERSARY PROCEEDINGS

1. Default

If a response to the complaint is not timely filed, the plaintiff should file a 
request for entry of default by the clerk. The plaintiff also may request entry of a 
default judgment by filing and serving (if necessary) an appropriate motion.  See 
Fed. R. Bankr. P. 7055 and LBR 9021-1(d); LBR 7055-1.  Upon the filing of such a 
motion, the plaintiff shall concurrently lodge a proposed form of default judgment. 

2. Jury Trial

Any party claiming a right to trial by jury must make a timely demand as set 
forth in LBR 9015-2.  Any party asserting a right to a jury trial must file and serve a 
memorandum of points and authorities and evidence in support of its position no 
less than fourteen days before the initial status conference. Any response must be 
filed at least seven days before the initial status conference.  If a party does not 
file and serve its papers in a timely manner, that failure may be deemed 
consent to whatever determination the Court makes. 

3. Scheduling Order.
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Unless otherwise ordered by the Court, within seven days after the initial 
status conference, the plaintiff must lodge a scheduling order consistent with the 
Court’s determinations at that status conference. 

II. STATUS REPORTS: CHAPTER 11 CASES 

A thorough, written status report, filed fourteen days in advance, is required 
before every initial or continued chapter 11 status conference, unless the Court 
has expressly relieved the Debtor of the obligation to file a written status report.  
Failure to do so may result in sanctions including dismissal, conversion, or the 
appointment of a trustee.  Unless otherwise ordered by the Court, each chapter 11 
status report must contain the following:2 
 

A. A brief description of the Debtor’s business and operations, if any, and the 
principal assets and liabilities of the estate. 
 

B.  Brief answers to the following questions: 
 
1. What precipitated the filing of this case? 

 
2. What does the Debtor hope to accomplish in this case? 
 
3. What are the principal business and financial problems facing the 

Debtor and how does the Debtor intend to address these problems? 
 

4. What are the main legal disputes facing the Debtor and likely to be 
encountered during this case, and how does the Debtor recommend that 
these disputes be resolved? 
 

5. What is the Debtor’s estimate regarding timing for confirmation of a 
plan? 
 

6. Is the Debtor a "health care business" as defined in 11 U.S.C. 
§ 101(27A)? 

 
7. Is the Debtor a small business debtor as defined in 11 U.S.C. 

§ 101(51D)? 
 

8. Is this case a single asset real estate case as contemplated in 11 U.S.C. 
§101(51B)? 

 
9. Has the Debtor complied with all of its duties under 11 U.S.C. §§ 521, 

1106, 1107, F.R.B.P. 1007 and all applicable guidelines of the Office of 
the United States Trustee? 

 
10. Do any parties claim an interest in cash collateral of the Debtor?  Is the 

Debtor using cash that any party claims as its cash collateral, and if so, 
on what date did the Debtor obtain an order authorizing the use of such 

                                                           
2
 Subsequent chapter 11 status reports should be sure to highlight changes 

and developments since the previous chapter 11 status report. 
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Trial and Evidentiary Hearing Procedures 
 
BRIEFS 
 
LBR Reference:   Please comply with LBR 9013-2 
Judge’s Copy:   Please comply with LBR 5005-2(d) 

  Please comply with Court Manual Sections 2.5, 3.5(b) and Appendix F 
 
TESTIMONY  Each party must present the direct testimony of all of its witnesses,  
  including expert witnesses, by declaration.   
 

  Plaintiff(s) shall file and serve its/their declarations on counsel for the 
defendant(s) thirty (30) days before the trial date. Defendant(s) shall serve 
its/their declarations on counsel for the plaintiff(s) twenty-one (21) days 
before the trial date.  

 
  Each declaration must set forth the direct testimony that the witness would 

give as though questions were propounded in the usual fashion. Each 
statement of fact or opinion must be separately, sequentially numbered and 
must contain only matters that are admissible under the Federal Rules of 
Evidence (e.g., avoiding redundancies, hearsay, and other objectionable 
statements).  

 
  All cross-examination, rebuttal, surrebuttal and appropriate 

impeachment evidence must be given by live testimony. The oral 
testimony that may be offered at the proceeding by a party through its own 
witnesses will be STRICTLY limited to rebuttal testimony or such additional 
testimony on matters relevant to the outcome of the proceeding as may be 
specifically requested by the court at the time of the proceeding.   

 
  The declaration of a witness for a party will be admissible at the 

proceeding, subject to timely objections, only if the declarant is present at 
the trial/evidentiary hearing and subject to cross-examination. 

 
EXPERTS 
 

Disclosure of experts:   90 days prior to trial  
Expert reports due:  90 days prior to trial  
End of expert discovery:  45 days prior to trial  

 
 
EVIDENTIARY 
OBJECTIONS  Evidentiary objections to any declaration and other motions in limine must 

be served and filed at least seven (7) calendar days before the trial date. 
 
EXHIBITS 
 
LBR Reference:   Please comply with LBR 9070-1 
Identification:   Per LBR 9070-1(a)(2): 

  Numbers: Plaintiff/Movant exhibits must be marked with numbers in 
increasing order. 

  Letters: Defendant/Respondent exhibits must be marked with letters in 
alphabetical order. 
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Tags:   All parties presenting exhibits are responsible for tagging their own exhibits 

prior to the scheduled trial or evidentiary hearing. The mandatory yellow 
(Plaintiff) and blue (Defendant) exhibit tabs may be obtained from the  
Courtroom DECRO or Judge Bauer’s Clerk’s Office contact at (714) 338-
5383.  Exhibit tags must be placed on the back, bottom left-hand corner, of 
the last page of each exhibit. 

 
Assembly  All exhibits must be assembled in a binder or notebook.  Each such 
/Witness List &  binder or notebook must include a witness list and an exhibit register. 
Exhibit Register:   The exhibit register shall be prepared using Form B 3024 “EXHIBIT 

REGISTER AND NOTICE RE DISPOSITION OF EXHIBITS,” which is 
available on the court’s website at www.cacb.uscourts.gov., under “Court 
Forms.”  

 
#of Copies:   All parties shall prepare one tagged original set of exhibits to be offered 

into evidence and four (4) sets of conformed copies (1/each counsel, 
1/judge, 1/witness).  All sets of exhibits shall be delivered to Judge Bauer’s 
Clerk’s Office contact, at least five (5) court days prior to the scheduled trial 
or evidentiary hearing. 

 
  
Continuance   Motions for continuance or stipulation for settlement must be filed and a 
/Settlement:   proposed order lodged with the assigned judge at least five (5) court days 

prior to the scheduled trial or evidentiary hearing date, with courtesy copies 
delivered to chambers.  

 
Lodging Orders:   Orders that are capable of being lodged electronically shall be lodged via 

the Court’s electronic Lodge Order Upload (LOU) system. 
 
 
 
For any further questions regarding Judge Bauer’s procedures, please call Judge Bauer’s Clerk’s 
Office contact at (714) 338-5383. 
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TRIAL PROCEDURES SUPPLEMENT TO LOCAL BANKRUPTCY RULES 
FOR THE HON. MARTIN R. BARASH 

I. TRIAL BRIEFS 

Unless otherwise ordered by the Court, trial briefs are required.  Pursuant to Local 
Bankruptcy Rule (“LBR”) 9013-2, trial briefs must be filed not later than seven days 
before the trial date.  The Judge’s copies of the trial briefs should be delivered to Judge 
Barash' chambers on the same date they are filed. 

A party’s trial brief should contain: (1) a concise statement of the facts of the case; 
(2) all admissions and stipulations; (3) a summary of any relevant procedural history; (4) 
a summary of the points of law involved with supporting authorities; (5) a summary of the 
disputed issues of fact and of the testimony that the party plans to introduce to prove its 
version of the disputed facts; and (6) a brief discussion of any anticipated evidentiary 
issues or other problems that the party believes are likely to arise at trial. 

Unless specifically requested by the Court, no supplemental trial briefs may be filed 
and none will be considered. 

II. PRETRIAL STIPULATION AND ORDER 

Unless otherwise ordered by the Court, the parties must prepare a written joint 
pretrial stipulation and order pursuant to LBR 7016-1(b) through (f).  The proposed 
stipulation and order should be lodged, and a Notice of Lodgment filed and served (with 
the stipulation and order attached thereto), not later than fourteen days before the pretrial 
conference (or if no such conference is ordered, fourteen days before the trial date).  The 
Judge’s copy of the pretrial stipulation and order should be delivered to chambers on the 
same date they are lodged. The pretrial stipulation must contain the statements and 
information required by LBR 7016-1(b)(2). 

In conjunction with the pretrial stipulation and order, the parties must meet and 
confer not later than twenty-eight days before the pretrial conference (if one is ordered) or 
thirty-five days before the trial date (if no pretrial conference is ordered) to attempt to 
stipulate to the authenticity and admissibility of the documents exchanged (without the 
necessity for live testimony). The Court expects the parties to make good faith efforts 
to resolve all evidentiary issues. 

III. PRESENTATION OF LIVE TESTIMONY 

Unless otherwise ordered by the Court (on its own initiative or at the request of a 
party), all evidence at trial shall be presented by way of live testimony. 

IV. ALTERNATIVE PROCEDURE: DIRECT TESTIMONY BY DECLARATION 

If the Court orders the presentation of direct evidence at trial by declaration, the 
following procedures will apply, unless otherwise modified by the Court: 

A. Each party must present the direct testimony of its witnesses, 
including the testimony of expert witnesses, through written declarations given 

MATERIALS 
20 of 123



under penalty of perjury. As with all testimony, declarations are subject to the 
Federal Rules of Evidence, including the rules on admissibility. See Fed. R. Evid. 
611(a); Adair v. Sunwest Bank (In re Adair),965 F.2d 777, 779–80 (9th Cir. 1992) 
(per curiam). Each declaration must set forth the direct testimony that the witness 
would give as though questions were propounded in the usual fashion.  Each 
statement of fact or opinion must be separately, sequentially numbered. 

B. The declaration of a witness for a party will be admissible at trial, 
subject to timely objections, only if the declarant is present at trial and subject to 
cross-examination. 

C. All cross-examination, rebuttal, sur-rebuttal, and appropriate 
impeachment evidence must be given by live testimony.  The only oral testimony 
that may be offered at trial by a party through its own witnesses will be strictly 
limited to rebuttal testimony or such additional testimony on matters relevant to the 
outcome of the proceeding as may be specifically requested by the Court at the 
time of trial. 

D. If a witness refers in a declaration to an exhibit to be admitted into 
evidence, the exhibit must be identified in the declaration by exhibit number or 
letter.  As a foundational matter, the declarant must review each exhibit to which 
s/he testifies, but the exhibit itself need not be attached to the witness’s declaration.  
The exhibit should be included in the exhibit binder and properly marked for 
identification.  Unless the parties stipulate to the admission of an exhibit, the 
foundation for admission of an exhibit (other than for impeachment or rebuttal 
purposes) must be established in the declaration.  Exhibits referenced in any 
declaration must be offered into evidence when the declaration is offered into 
evidence at trial. 

E. If a party is unable to obtain a declaration of a witness (e.g., in the 
case of a hostile witness), counsel for that party must file (by the applicable 
deadline for the filing of the witness’s declaration) a declaration stating the name 
of the witness and a detailed summary of the expected testimony and why counsel 
was unable to obtain the witness’s declaration.  Failure to make every reasonable 
effort to obtain the declaration of any witness will result in the exclusion of any oral 
testimony of such witness by the party attempting to offer such testimony.  Any 
party that seeks the testimony of a hostile (i.e., uncooperative) witness at trial is 
responsible for properly and timely issuing a subpoena to such witness to appear 
at trial. 

F. If the presentation of direct evidence in the form of a deposition 
transcript is authorized under Fed. R. Civ. P. 32 and Fed. R. Evid. 804, the party 
offering such transcript must file a declaration authenticating the transcript and 
demonstrating that the requirements of these Rules have been satisfied.  The party 
also must comply with the requirements of LBR 7030-1(b).  However, 
notwithstanding LBR 7030-1(b), the notice of lodgment of the original transcript and 
the marked copy required by LBR 7030-1(b) must be filed on the docket not later 
than the deadline for filing that witness’s direct testimony by declaration pursuant to 
Section V below. 
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V. EXHIBITS, DECLARATIONS, EVIDENTIARY OBJECTIONS, TRIAL BINDERS, 
AND EXHIBIT REGISTERS 

Unless otherwise ordered by the Court: 

A. Plaintiff must file and deliver to opposing counsel all exhibits and 
declarations (if applicable) comprising Plaintiff’s case in chief not later than twenty-
eight days before the trial date. 

B. Defendant must file and deliver to opposing counsel all exhibits and 
declarations (if applicable) comprising Defendant’s case, together with any written 
objections to the admission of any of Plaintiff’s exhibits or declaration testimony, not later 
than twenty-one days before the trial date. 

C. Plaintiff must file and deliver to opposing counsel any written objections 
to the admission of any of Defendant’s exhibits or declaration testimony not later than 
fourteen days before the trial date. 

D. All exhibits and declarations, together with any previously filed written 
objections to the admission thereof (or any portion thereof) must be lodged with the 
Courtroom Deputy not later than seven days before the trial date. 

 1.   Each party must lodge no fewer than four sets of these 
documents (i.e., one for each party, the witness stand, the Courtroom 
Deputy and the Judge.) 

 2. All exhibits must be assembled in a three-ring exhibit binder.  
All exhibits must be marked for identification at the bottom-right corner of 
the first page of the exhibit, be separately tabbed, and contain page 
numbers.  

 3. At trial, each party also must provide sufficient copies of any 
exhibits used for impeachment or rebuttal, for each party, the witness 
stand, the Court Deputy, and the Judge. 

 4. Unless the parties agree upon a unified, joint set of exhibits 
(which is encouraged), Plaintiff’s exhibits must be marked in numerical 
order and Defendant’s exhibits must be marked in alphabetical order (e.g., 
Plaintiff’s Exhibit 1, 2, 3, etc.; Defendant’s Exhibit A, B, C, etc.).  If the 
parties agree on a unified, joint set of exhibits, the exhibits must be marked 
in numerical order. 

 5. Each exhibit binder must include as its first page an exhibit 
register. The exhibit register must including the following information for 
each exhibit: 
 
Exhibit 
No. 

Brief 
Description 

Date 
Admitted 

How Admitted  
(Stipulation, Witness 
Name, etc.) 
 

How/When 
Used 
During Trial 
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E. At the commencement of trial, the parties must be prepared to stipulate to 
admission of all undisputed exhibits. Bona fide objections may be reserved, with the 
issue of admissibility deferred until the exhibit is offered into evidence at trial. 

F. Immediately after the trial’s conclusion, the parties must complete the 
exhibit register to indicate the date each exhibit was admitted, how it was admitted, and 
how the exhibit was actually used during trial.  Each completed exhibit register must 
be filed within one Court day after the conclusion of the trial.  Please note that the 
Court will only consider exhibits that were admitted and that were used during trial.  For 
example, if the parties stipulated to the admissibility of an exhibit, but the exhibit was 
not referred to by a witness or otherwise used during trial, the exhibit will not be 
considered by the Court.  

G. Evidentiary objections generally will be adjudicated at the time a witness 
declaration or exhibit is offered into evidence at trial.  Any evidentiary objections to 
testimony contained in a written declaration that are not raised in a written objection filed 
within the applicable time limit set forth above shall be deemed waived. 

H. No declarations other than those authorized under Section IV above, and 
timely filed pursuant to this Section V will be allowed.  If the alternative procedures set 
forth in Section IV are applicable, the only additional evidence that a party may offer at 
trial is true rebuttal evidence.  If the procedures in Section IV are applicable, and a party 
offers live testimony that the Court determines is more accurately characterized as direct 
testimony rather than rebuttal testimony, the testimony will be excluded or stricken. 

VI. EXCERPTS FROM DISCOVERY DOCUMENTS 

A. Deposition Transcripts.  A party intending to offer direct evidence by way 
of deposition testimony pursuant to Fed. R. Civ. P. 32 and Fed. R. Evid. 804 must comply 
with Paragraph IV.F above. 

B. Other Discovery Documents. Excerpts from interrogatories, requests for 
admissions, or other discovery documents to be offered at trial, other than those used for 
impeachment or rebuttal, must be filed pursuant to LBR 7026-2(c) not later than the 
applicable deadline for submission of declarations, exhibits and evidentiary objections set 
forth in Section V. 

VII. CONTINUANCE OF TRIAL DATE 

Trials will be commenced promptly at the scheduled date and time. Trial dates 
will not be continued or vacated absent good cause, on a properly noticed motion, 
supported by competent and persuasive evidence.  The parties will be contacted and 
informed whether the continuance has been granted or denied. 

VIII. SETTLEMENT 

Not later than five days before the trial date, counsel for Plaintiff must telephone 
the Courtroom Deputy at (818) 587-2853 to report (1) whether the parties intend to go 
forward with trial as scheduled; (2) if settlement is imminent; (3) whether the time 
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reserved for trial is realistic; and (4) any other relevant information. 

Stipulations for settlement must be in writing, executed by each party or its 
counsel, and delivered to chambers before the date of trial.  If time constraints prevent 
reducing a settlement to writing prior to trial, all of the parties or their counsel must (1) 
advise chambers of the settlement and (2) appear at the time set for trial to recite the 
stipulation on the record. 

IX. COMPLIANCE 

Failure to comply with these procedures may result in the imposition of sanctions, 
including, but not limited to, monetary sanctions, removal from the trial calendar, 
dismissal for failure to prosecute, or the exclusion of evidence (e.g., witnesses who were 
not timely identified or exhibits that were not timely submitted). 
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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 

 

In re: 

In re: 

Harry Roussos, Debtor 

Theodosios Roussos, Debtor 

(jointly administered) 

Case Nos.: 2:15-bk-21624-ER and              

2:15-bk-21626-ER (jointly 

administered) 

 Adv. Nos.: 2:15-ap-01404-ER and                

2:15-ap-01406-ER 

HOWARD M. EHRENBERG, Chapter 7 

Trustee for the Estates of Harry Roussos and 

Theodosios Roussos, 

Plaintiff 

v. 

HARRY ROUSSOS; THEODOSIOS 

ROUSSOS; O.F. ENTERPRISES, L.P.; 

LIRO, INC.; S.M.B. INVESTORS 

ASSOCIATES, L.P.; S.M.B. 

MANAGEMENT, INC.; CHRISTINE 

ROUSSOS; PAULA ROUSSOS; CHASE 

BANK N.A.; ONEWEST BANK N.A., and 

DOES 1 through 50,  

Defendants 

MEMORANDUM OF DECISION DENYING 

MOTIONS FOR JUDGMENT ON THE 

PLEADINGS 

Date: September 21, 2016 

Time: 10:00 a.m. 

Location: Ctrm. 1568 

Roybal Federal Building 

255 East Temple Street 

Los Angeles, CA 90012 

  

 On September 21, 2016, the Court conducted a hearing on identical motions for judgment on 

the pleadings filed by S.M.B. Investors Associates, L.P., S.M.B. Management, Inc., O.F. 

Enterprises, Ltd., and Liro, Inc. (the “Four Entities”)
1
 and Theodosios Roussos (Theodosios and 

                                                           
1
 The Four Entities filed their motion on August 23, 2016. On August 30, 2016, Theodosios filed  

a motion identical to the motion filed by the Four Entities. The Court ordered that the motions be 

FILED & ENTERED

SEP 22 2016

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKevangeli

Case 2:15-ap-01404-ER    Doc 398    Filed 09/22/16    Entered 09/22/16 17:06:42    Desc
 Main Document    Page 1 of 20
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the Four Entities are collectively referred to as the “Defendants”). The Court issued a tentative 

ruling prior to the hearing. At the conclusion of the hearing, the Court took the matter under 

submission. For the reasons set forth below, the Motions are DENIED. Substantive additions to 

the Court’s tentative ruling are highlighted in red text.  

 

I. Facts and Summary of Pleadings 
Summary of the Complaint 

 The allegations of the Complaint are as follows: 

 In the early 1980s, August Michaelides partnered with Theodosios Roussos (“Theodosios”) 

and Harry Roussos (“Harry”)
2
 (collectively, the “Roussos Brothers”) to purchase two apartment 

buildings in the greater Los Angeles area: (1) a 20-unit building located at 2727–2741 Abbott 

Kinney Boulevard, Venice, CA (“Abbot Kinney Property”) and (2) a 30-unit building located at 

153 San Vicente Boulevard, Santa Monica, CA (“San Vicente Property”) (collectively, the 

“Properties”). Complaint [Doc. No. 1] at ¶26.
3
 Pursuant to the agreement with the Roussos 

Brothers, August was to receive a 33 1/3% ownership interest in the Abbot Kinney Property and 

a 10% ownership interest in the San Vicente Property. Id. at ¶27. 

 August Michaelides died in 1992. Id. at ¶28. When his widow Lula Michaelides 

(“Michaelides”) inquired about her  pro-rata share of income from the Properties, she failed to 

receive satisfactory responses from the Roussos Brothers. Id. at ¶29. Michaelides then 

discovered that the Roussos Brothers had failed to include her husband August on title to the 

Properties. Id. 

 Michaelides commenced an action to quiet title in the Los Angeles Superior Court (“State 

Court”).
4
 Id. at ¶30. On March 2, 1994, the State Court entered judgment awarding Michaelides 

monetary damages and quieting title to the Properties. Id. at ¶31. On June 15, 1994, the State 

Court entered an amended judgment (“Amended State Court Judgment”) awarding $600,000 in 

compensatory damages, $400,000 in punitive damages, and $10,000 in costs, and quieting 

Michaelides’ title to the 10% interest in the San Vicente Property and the 33 1/3% interest in the 

Abbot Kinney Property. Id. at ¶¶31–32. 

 The Roussos Brothers retained attorney Robert Beaudry (“Beaudry”) to facilitate a 

conspiracy in which the Properties would fraudulently be transferred out of their names and into 

the names of corporate entities which they secretly controlled, thereby extinguishing 

Michaelides’ fractional interest. Id. at ¶33. In furtherance of the conspiracy, Beaudry formed 

S.M.B. and O.F., both of which were controlled by Harry and Theodosios and their spouses 

                                                                                                                                                                                           

heard concurrently since they raised the same arguments. (The papers were substantially 

identical except for Theodosios’ reply, which raised some additional arguments not included in 

the Reply filed by the Four Entities.) Given the similarity of the arguments, the Court treats the 

two motions together and refers to the motion in the singular.  
2
 Given names are used to distinguish multiple parties with the same surname. No disrespect is 

intended. 
3
 The Trustee filed two identical complaints—one in Harry’s case (Adv. No. 2:15-ap-01406-ER) 

and the other in Theodosios’ case (Adv. No. 2:15-ap-01404-ER). Unless otherwise indicated, all 

citations to the docket refer to Adv. No. 2:14-ap-01406-ER. As the complaints are identical, to 

avoid confusion the Court refers to the complaint in the singular. 
4
 The action, Lula Michaelides, et al. v. Theodosios Roussos, et al., was assigned Case No. 

BC054809.  
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Paula and Christine. Id. at ¶¶34–36. The Roussos Brothers then filed individual chapter 11 

petitions
5
 and filed a motion to sell the Properties to S.M.B. and O.F. free and clear of 

Michaelides’ interest (“Sale Motion”). Id. at ¶¶37–39. On August 5, 1994, the Bankruptcy Court 

approved the sale, free and clear of Michaelides’ interest (“Sale Order”). Id. at ¶40 and Exhibit 4. 

The Sale Order gave S.M.B. and O.F. protection as good-faith purchasers pursuant to §363(m). 

Id. 

 In approving the sale, the Bankruptcy Court relied upon declarations submitted by 

Theodosios and Harry, which falsely stated that the sale was an arms-length transaction; that 

neither Theodosios or Harry held any interest in S.M.B. and O.F.; and that the Properties were 

over-encumbered. Id. at ¶41. The Bankruptcy Court would not have approved the sale had it 

known that Theodosios and Harry controlled S.M.B. and O.F.; that the Properties were not over-

encumbered; and that the sale motion was part of the Roussos Brothers’ conspiracy to dispossess 

Michaelides of her fractional interest. Id. at ¶42.  

 On October 19, 1994, the Roussos Brothers executed a grant deed conveying title to the 

Abbott Kinney Property to O.F. Id. at ¶45. On November 29, 1994, the Roussos Brothers 

executed a grand deed conveying title to the San Vicente Property to S.M.B. Id. at ¶46. 

 The Roussos Brothers’ chapter 11 cases were converted to chapter 7 on May 2, 1995.
6
 Both 

Harry and Theodosios received discharges on January 2, 1996.
7
 Michaelides’ Amended State 

Court Judgment was excepted from discharge. Id. at ¶47. The cases were closed on June 27, 

2002.
8
  

 On November 14, 2005, Michaelides conducted Theodosios’ judgment debtor examination, 

during which Theodosios falsely testified that he and his brother Harry were not limited partners 

of S.M.B.; that he did not know who the limited partners of S.M.B. were; that he had not spoken 

to any of S.M.B.’s general partners; and that he and Harry had no interest in either S.M.B. or 

O.F. Id. at ¶49.  

 On November 14, 2005, Michaelides filed an alter ego action (“Alter Ego Complaint”) in the 

Los Angeles Superior Court alleging that O.F. and S.M.B. were alter egos of the Roussos 

Brothers. The Alter Ego Complaint was dismissed. Id. at ¶50.   

 On July 20, 2006, Beaudry resigned from the California State Bar with charges pending 

relating to Beaudry’s formation of sham corporations on behalf of his clients. Id. at ¶51. 

                                                           
5
 Theodosios and Harry’s voluntary chapter 11 petitions were filed on June 14, 1993. The cases 

were jointly administered. Case No. 1:93-bk-31261-AG pertains to Harry; Case No. 1:93-bk-

31265-AG pertains to Theodosios. When the cases were reopened in 2015, new case numbers 

were assigned: Case No. 2:15-bk-21624-ER pertains to Harry; Case No. 2:15-bk-21626-ER 

pertains to Theodosios.  
6
 See Doc. No. 34, Case No. 2:15-bk-21624-ER (order denying confirmation of Harry and 

Theodosios’ joint consolidated second amended plan of reorganization and converting the cases 

to chapter 7); Doc. No. 12, Case No. 2:15-bk-21626-ER (same order in Theodosios’ jointly-

administered case).  
7
 See Doc. No. 101, Case No. 2:15-bk-21624-ER (discharge of Harry); Doc. No. 48, Case No. 

2:15-bk-21626-ER (discharge of Theodosios). 
8
 See Doc. No. 362, Case No. 2:15-bk-21624-ER (order closing Harry’s case); Doc. No. 80, Case 

No. 2:15-bk-21626-ER (order closing Theodosios’ case).  
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 In September and December 2014, Michaelides conducted Harry’s judgment debtor 

examination. Harry testified that he had no interest in the Properties or in O.F. and S.M.B. Id. at 

¶53. 

 In the beginning of 2015, Michaelides discovered that an arbitration action, Case No. 

BS138099 (“Arbitration Action”), existed between Harry and Theodosios regarding management 

of the Properties. Id. at ¶56. On June 19, 2012, Harry and his spouse Christine commenced the 

Arbitration Action against Theodosios and his spouse Paula. Id. In connection with the 

Arbitration Action, David Haberbush, counsel for the Roussos Brothers, submitted a declaration 

stating that he had acted as legal counsel with respect to the Roussos Brothers’ business 

operations pertaining to the Properties. See Declaration of David Haberbush at ¶1 (attached to 

the Complaint as Exhibit 8).  

 On June 18, 2015, Michaelides informed the United States Trustee (“UST”) of the 

Arbitration Action. See generally Ex-Parte Motion to Reopen Chapter 7 Case under 11 U.S.C. 

§350(b) [Doc. No. 367, Case No. 2:15-bk-21624-ER]. On July 21, 2015, the UST moved to 

reopen Harry and Theodosios’ chapter 7 cases and to appoint a Chapter 7 Trustee.  The Court 

granted the motion on July 23, 2015. The Chapter 7 Trustee (“Trustee”) filed the instant 

Complaints on August 4, 2015.  

 Based upon the foregoing allegations, the Trustee seeks to vacate the Sale Order for fraud on 

the court pursuant to Fed. R. Civ. P. 60(d)(3), and to vacate the grant deeds transferring 

ownership of the Properties to O.F. and S.M.B. Complaint at ¶¶61–68 (second claim for relief). 

Plaintiff seeks a declaratory judgment, pursuant to 28 U.S.C. §2201, that the Properties are 

property of the Roussos Brothers’ estates. Id. at ¶¶58–60 (first claim for relief). Plaintiff seeks to 

quiet title to the Properties as of August 5, 1994 (the date the Sale Order was entered) pursuant to 

California Code of Civil Procedure §761.010. Id. at ¶¶67–73 (third claim for relief). Plaintiff 

seeks turnover of the Properties, and the income from the Properties, pursuant to Bankruptcy 

Code §542. Id. at ¶¶74–79 (fourth claim for relief). 

 

Summary of Motion for Judgment on the Pleadings and Supporting Reply 

 Defendants make the following arguments in support of the Motion: 

 

The Trustee Lacks Standing Based Upon the In Pari Delicto Doctrine 

 In Official Comm. of Unsecured Creditors v. R.F. Lafferty & Co., 267 F.3d 340, 355–56 (3d 

Cir. 2001), the Court observed that there are two types of actions that a trustee may pursue: 

“Such actions ... fall into two categories: (1) those brought by the trustee as successor to the 

debtor’s interest included in the estate under Section 541, and (2) those brought under one or 

more of the trustee’s avoiding powers.” The Trustee’s claims are not avoidance claims. 

Therefore, the Trustee has standing to pursue the claims only if they are “property of the estate” 

under §541.  

 The Trustee cannot maintain an action “against a third party that could not have been 

maintained by the debtor.” In re Gaudette, 241 B.R. 491, 498 (Bankr. D.N.H. 1999). Applying 

the in pari delicto doctrine in effect in New Hampshire, the Gaudette Court held that the trustee 

lacked standing to sue co-conspirators with the debtor: 

 The Trustee also lacks standing under the New Hampshire doctrine of in pari delicto. 

To have standing to assert a cause of action under New Hampshire law, a person must 

plead and prove that he suffered some injury to his legal rights. See Roberts v. General 

Motors Corp., 138 N.H. 532, 535, 643 A.2d 956 (1994) (“In evaluating whether a party 

Case 2:15-ap-01404-ER    Doc 398    Filed 09/22/16    Entered 09/22/16 17:06:42    Desc
 Main Document    Page 4 of 20

MATERIALS 
28 of 123



 

 

has standing to sue, we focus on whether the plaintiff suffered a legal injury against 

which the law was designed to protect.”). Under the New Hampshire doctrine of in pari 

delicto, the Debtor, as an alleged co-conspirator, would not be able to maintain a cause of 

action for civil conspiracy and name either himself or a co-conspirator as a defendant. 

 New Hampshire law forbids co-conspirators from obtaining judicial redress against 

one another: “The parties to the fraudulent transaction, being in pari delicto, are left by 

the law in the position in which they have placed themselves.”  

Gaudette, 241 B.R. at 500.  

 The in pari delicto doctrine under New Hampshire law is the same as the doctrine under 

California law. See, e.g., Casey v. U.S. Bank Nat’l Ass’n, 127 Cal. App. 4th 1138, 1143 (2005) 

(“The doctrine of in pari delicto dictates that when a participant in illegal, fraudulent, or 

inequitable conduct seeks to recover from another participant in that conduct, the parties are 

deemed in pari delicto, and the law will aid neither, but rather, will leave them where it finds 

them.”). 

 The in pari delicto doctrine has been widely applied by bankruptcy courts to deny trustees 

and other successors to debtors standing to pursue claims on behalf of bankruptcy estates. In 

USACM Liquidating Trust v. Deloitte & Touche, 754 F.3d 645 (9th Cir. 2014), the court held 

that a Chapter 11 liquidating trustee lacked standing to pursue the Debtor’s accounting firm for 

aiding and abetting in the debtor’s breach of fiduciary duty:  

In pari delicto is a doctrine which generally provides that “[i]n case of equal fault the 

condition of the party defending is the better one.” Kardoh v. United States, 572 F.3d 

697, 700 (9th Cir.2009) (quotation omitted). It has been recognized as an affirmative 

defense which “prohibits plaintiffs from recovering damages resulting from their own 

wrongdoing.” Nisselson v. Lernout, 469 F.3d 143, 151 (1st Cir.2006). The doctrine 

generally arises out of the theory that courts should not become involved in resolving 

disputes among wrongdoers, but instead should leave them where their own wrongdoing 

has left them. Id. Denying judicial relief to a wrongdoer “is an effective means of 

deterring illegality.” Id.  

 In In re Mortgage Fund ’08 LLC, 527 B.R. 351, 366–67 (N.D. Cal. 2015), a district court 

acknowledged that the Ninth Circuit had not directly addressed the application of the in pari 

delicto doctrine to a bankruptcy trustee, but concluded that the Ninth Circuit would likely follow 

other circuits in applying the doctrine: 

 Although the Ninth Circuit has not directly addressed the issue, every circuit to have 

considered the question has held that a defendant “sued by a trustee in bankruptcy may 

assert the defense of in pari delicto, if the jurisdiction whose law creates the claim 

permits such a defense outside of bankruptcy.”… 

 The Ninth Circuit has not addressed, in a published opinion, the applicability of the 

in pari delicto doctrine to claims brought by a liquidating trustee. However, in an 

unpublished decision, the Ninth Circuit affirmed a decision by Judge Chesney of this 

Court in which she held that the in pari delicto defense could be asserted against a 

bankruptcy trustee because “[w]here, as here, a bankruptcy trustee files claims on behalf 

of the bankruptcy estate, § 541(a)(1) ... provides that the trustee’s rights are no greater 

than the rights of the debtor.” In re Crown Vantage, Inc., No. 023836 MMC, 2003 WL 

25257821, at *6 (N.D.Cal. Sept. 25, 2003), aff’d Crown Paper Liquidating Trust v. 

Pricewaterhousecoopers LLP, 198 Fed. Appx. 597 (9th Cir.2006) (“We affirm for the 

reasons set forth in the well-reasoned district court orders filed on September 25, 2003, 
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July 12, 2004, March 28, 2005 and March 30, 2005, in this consolidated appeal.”), cert. 

denied, Crown Paper Liquidating Trust v. PricewaterhouseCoopers, 549 U.S. 1253, 127 

S.Ct. 1381, 167 L.Ed.2d 160 (2007). 

 The in pari delicto doctrine applies here to bar the Trustee from pursuing the Complaint. The 

Trustee stands in the shoes of Harry and Theodosios, and is subject to any defenses that could be 

asserted against Harry and Theodosios. As the alleged master-minds of the conspiracy to commit 

fraud on the court, Harry and Theodosios were in pari delicto with the Four Entities.  

 The in pari delicto doctrine is applicable to the fraud on the court claim. Although there are 

few cases in which both issues arise, courts have held that the doctrine applies to preclude a 

claim for fraud on the court based upon false testimony. In Panteley v. Garris, Garris & Garris, 

P.C., 447 N.W.2d 864 (1989), the Michigan Court of Appeals held that a client could not recover 

from her attorneys in a malpractice action, where the client perpetrated a fraud on the court by 

lying about her residency status in a divorce action. The client gave the false testimony upon the 

advice of her attorneys. The Pantely court concluded that the client’s malpractice claims were 

barred by the doctrine of in pari delicto. Id at 869.  

 The claims asserted in the Complaint are subject to the in pari delicto doctrine even though 

they arose subsequent to the Roussos Brothers’ Chapter 11 petitions. The cases holding that the 

Trustee’s standing is defined as of the filing of the bankruptcy case do not apply here. The issue 

of when to define the Trustee’s standing with respect to claims arising post-petition but pre-

conversion is undecided in the Ninth Circuit. See In re Estate Fin. Mortgage Fund, LLC, 565 F. 

App'x 628, 630 (9th Cir. 2014) (“Given our disposition, we need not resolve the trustees’ 

arguments that the in pari delicto and unclean hands defenses may never apply to bankruptcy 

trustees or to claims brought by trustees that arise post-petition.”). 

 The structure of the Bankruptcy Code suggests that the in pari delicto doctrine applies to 

post-petition claims. First, §541(a)(7) provides that estate property includes “any interest in 

property that the estate acquires after the commencement of the case.” If, for example, a Chapter 

11 debtor entered into a contract defrauding a buyer into purchasing goods, a subsequently-

appointed Chapter 7 Trustee would be subject to the purchaser’s fraudulent inducement defense 

to the trustee’s claim for the purchase price, even though that defense arose post-petition. 

Second, in a case that has been converted from Chapter 11 to Chapter 7, claims against the 

debtor or the estate that arise post-petition but pre-conversion are treated as though they had 

arisen pre-petition. §348(d). Post-petition but pre-conversion claims held by Harry and 

Theodosios’ estates (such as the fraud on the court claim) should similarly be treated as a pre-

petition claim held by the estates—meaning that the in pari delicto doctrine would apply.  

 

The Court’s Rejection of the Wagoner Rule Does Not Preclude Application of the Doctrine of In 

Pari Delicto 

 In its previous ruling denying the Defendants’ motions to dismiss, the Court rejected the 

Wagoner Rule: 

Finally, the Court rejects Defendants’ argument that the Trustee lacks standing to pursue 

the fraud and breach of fiduciary claims. Defendants invoke the Wagoner Rule, a Second 

Circuit doctrine holding that the Trustee lacks standing to assert claims predicated upon 

injury to creditors. In CarrAmerica Realty Corp. v. Nvidia Corp., 302 F. App’x 514, 517 

(9th Cir. 2008), as amended (Jan. 22, 2009), as amended (Mar. 10, 2009), the Ninth 

Circuit declined to follow Wagoner: 
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The Creditors argue that Trustee standing is barred under Shearson Lehman 

Hutton, Inc. v. Wagoner, 944 F.2d 114, 120 (2d Cir.1991) (‘A claim against a 

third party for defrauding a corporation with the cooperation of management 

accrues to creditors, not to the guilty corporation.’). However, the Wagoner rule 

has been much criticized and we decline to follow it. See In re Senior Cottages of 

Am., LLC, 482 F.3d 997, 1003–04 (8th Cir.2007) (listing authorities rejecting 

Wagoner and concluding that the in pari delicto defense has nothing to do with 

trustee standing). 

In re Roussos, 541 B.R. 721, 736–37 (Bankr. C.D. Cal. 2015). 

 The Court’s rejection of the Wagoner Rule is not grounds to reject the application of the in 

pari delicto doctrine. The Wagoner Rule is completely irrelevant to these adversary proceedings, 

so the Court’s disregard of the Wagoner Rule is immaterial. The Wagoner Rule applies in a 

corporate setting in which the acts of officers or directors are imputed to a corporation. Harry 

and Theodosios are not corporate debtors, so there is no need to apply the Wagoner Rule. 

 

The Complaint Cannot State a Claim Because the 1994 Sale Did Not Damage Harry and 

Theodosios’ Bankruptcy Estates 

 To state a claim for fraud on the court, the Trustee must show that a “grave miscarriage of 

justice occurred.” United States v. Beggerly, 524 U.S. 38, 47 (1998). No grave miscarriage of 

justice could have occurred because at the time the Properties were sold in 1994, there was no 

equity for unsecured creditors. The 1994 Sale Motion was supported by an appraisal from 

George Ryon showing that the Properties’ value was less than the outstanding secured 

indebtedness. Lula Michaelides had every reason to oppose the Sale Motion’s contention that the 

Properties lacked equity, because she wanted to prevent the sale of the Properties free and clear 

of her percentage interests in the Properties. Yet Michaelides failed to question the appraisal 

evidence submitted in support of the Sale Motion. Nor did Michaelides contest the Sale Motion’s 

representation that the Properties had been adequately marketed. Michaelides opposed the Sale 

Motion only on the ground that the Properties were not property of Harry and Theodosios’ 

estates because they were held by a partnership, rather than held individually by Harry and 

Theodosios.  

 The Sale Order conclusively established that the Properties lacked equity in 1994, and that 

the Properties had been adequately marketed. The Trustee is barred by the doctrines of res 

judicata and collateral estoppel from relitigating these issues. Further, even though the Trustee 

was not a party to the Sale Motion, he is bound by the Sale Order because a §363 sale is in rem 

in nature and is effective against the world. See In re Ray, 2008 WL 8449610, at *10–11 (B.A.P. 

9th Cir. Dec. 31, 2008), rev’d and remanded on other grounds, 624 F.3d 1124 (9th Cir. 2010) 

(“Furthermore, ‘[a] bankruptcy sale under 11 U.S.C. §363, free and clear of all liens, is a 

judgment that is good as against the world, not merely as against the parties to the 

proceedings.’”).  

 All the cases in which fraud on the court has been found have involved an element of 

damages to the opposing party. See, e.g., In re Levander, 180 F.3d 1114 (9th Cir. 1999) (fraud 

damaged debtors by preventing them from recovering court-awarded attorneys’ fees and costs); 

Anand v. CITIC Corp. (In re Intermagnetics Am., Inc.), 926 F.2d 912 (9th Cir. 1991) (fraud 

caused bankruptcy court to approve a sale for $10 million less than would otherwise have been 

paid); Dixon v. C.I.R., 316 F.3d 1041, 1043 (9th Cir. 2003) (fraud resulted in a determination that 

taxpayers were liable for assessed deficiencies and penalties); Hazel-Atlas Glass Co. v. Hartford-

Case 2:15-ap-01404-ER    Doc 398    Filed 09/22/16    Entered 09/22/16 17:06:42    Desc
 Main Document    Page 7 of 20

MATERIALS 
31 of 123



 

 

Empire Co., 322 U.S. 238 (1944) (fraud resulted in party losing suit for patent infringement). By 

contrast, in United States v. Estate of Stonehill, the court declined to find that the government 

had committed fraud on the court where the government’s misrepresentations did not result in 

harm to the opposing party. 660 F.3d 415, 452 (9th Cir. 2011). Here, there are no damages 

because the Sale Order established that the Properties lacked equity.  

 

Summary of Trustee’s Opposition 

 The Trustee makes the following arguments in opposition to the motion for judgment on the 

pleadings: 

 

The In Pari Delicto Doctrine Does Not Apply to Post-Petition Claims 

 While there is no binding Ninth Circuit precedent regarding the application of the in pari 

delicto doctrine to post-petition claims, other courts throughout the country have rejected the 

defense in this context. For example, in Kremen v. Hartford Mut. Ins. Co. (In re J.T.R. Corp.), 

958 F.2d 602, 604 (4th Cir. 1992), J.T.R. Corporation filed a Chapter 11 petition. J.T.R. operated 

a bar and grill, which the owner, Kenny, deliberately set on fire after the petition was filed. A 

Chapter 11 Trustee was subsequently appointed who sought to recover fire insurance proceeds 

for the benefit of the estate. The Fourth Circuit held that Kenny’s arson was not attributable to 

the estate. The court found that since the arson did not take place until after the filing of the 

petition, the Trustee was not barred from recovering under the policy.  

 The wrongdoer in JTR was the debtor’s principal, whereas the wrongdoers here, the Roussos 

Brothers, were debtors-in-possession. Nonetheless, as explained by the court in Rosen v. Gemini 

Title & Escrow, LLC (In re Hoang), 449 B.R. 850, 856–57 (Bankr. D. Md. 2011), JTR’s 

reasoning applies to debtors-in-possession: 

To be sure, in J.T.R., Kenny, the wrongdoer, was the principal of the debtor, while J.T.R. 

was the debtor-in-possession. Id. Here, the Debtor, the alleged wrongdoer, is herself the 

debtor-in-possession. But upon the filing of her chapter 11 petition, the Debtor wore two 

hats, that of the debtor and that of the debtor-in-possession. On the petition date, the 

Properties became property of the estate, and the Debtor personally lost all legal and 

equitable interest in them…. The Debtor became the fiduciary of the estate and was 

obligated to act in the interests of the creditors. The Debtor, however, also existed—to 

use that term—in her personal capacity and separate from her status as debtor-in-

possession. The Complaint alleges that the Debtor sold the Properties and secreted the 

proceeds strictly in her personal capacity as debtor, to benefit herself, without regard to 

her position as debtor-in-possession. In that regard, her alternate status as debtor was no 

different than that of Kenny, who acted individually in burning the estate’s property, 

rather than in his capacity as a responsible person who controlled the estate. 

Hoang, 449 B.R. at 856–57.   

 Grubin v. Rattet (In re Food Mgmt. Grp., LLC), 380 B.R. 677 (Bankr. S.D.N.Y. 2008), 

reached the same result. The debtor was a Dunkin’ Donuts franchisee owned by the Gianopoulos 

family. The debtor settled a lawsuit with the franchisor, agreeing that the Gianopoulos family 

would have no further involvement with Dunkin’ Donuts franchises. The bankruptcy court 

approved bidding procedures to facilitate the sale of the debtor’s assets. Among the procedures 

was a requirement, based on the settlement, that no member of the Gianopoulos family could 

submit a bid. Bidders were required to certify that they were not affiliated with the Gianopoulos 

family. After the court approved sale fell through and a Chapter 11 Trustee was appointed, it 
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emerged that one of the key bidders was affiliated with the Gianopoulos family. The trustee filed 

a complaint against numerous defendants, including a law firm alleged to have conspired with 

the Gianopoulos family to submit the unauthorized bid.  

 The Food Mgmt. court denied the defendants’ motion to dismiss the Chapter 11 Trustee’s 

complaint on the grounds that it was barred by the in pari delicto doctrine, reasoning that the 

post-petition acts of the Gianopouloses were not properly imputed to the Chapter 11 Trustee. 

Food Mgmt., 380 B.R. at 699. See also Bezanson v. Thomas (In re R & R Associates of 

Hampton), 402 F.3d 257, 264 (1st Cir. 2005) (concluding, albeit without discussing the in pari 

delicto doctrine, that the Chapter 7 Trustee in a case converted from Chapter 11 could bring an 

action against the law firm that represented the debtor while the case was proceeding under 

Chapter 11; the action asserted that the law firm breached its fiduciary duties to the debtor-in-

possession).  

 The cases upon which the Defendants rely, in which the courts held that the in pari delicto 

defense applied, all relate to wrongful acts committed before the petition was filed. Here, the 

Roussos Brothers’ wrongful acts were committed post-petition, making those cases inapplicable.  

 The inapplicability of the in pari delicto defense is further established by the fact that the 

Trustee’s claims in this case arise under §541(a)(7), not under §541(a)(1). Section 541(a)(1) 

provides that property of the estate includes “all legal or equitable interests of the debtor in 

property as of the commencement of the case.” This includes pre-petition causes of action that 

pass to the estate upon the filing of the petition. Under §541(a)(1), the Trustee acquires pre-

petition causes of action subject to any already existing defects—such as an in pari delicto 

defense. However, the Trustee’s claims here arise under §541(a)(7), which provides that property 

of the estate includes “[a]ny interest in property that the estate acquires after the commencement 

of the case.” The Trustee’s fraud on the court claim arose post-petition, after the Roussos 

Brothers obtained the Sale Order. The claim for recovery of the Properties belongs only to the 

estate under §541(a)(7); it never belonged to the Roussos Brothers. Consequently, the in pari 

delicto defense cannot apply to the claim.  

 

Equity Precludes the Defendants from Invoking the In Pari Delicto Defense 

 The in pari delicto defense is an equitable defense. Parties, such as the Roussos Brothers, 

who have acted inequitably are barred from asserting an equitable defense. See Seller Agency 

Council, Inc. v. Kennedy Ctr. for Real Estate Educ., Inc., 621 F.3d 981, 986 (9th Cir. 2010) 

(“The doctrine of unclean hands also can bar a defendant from asserting an equitable defense.”).  

 

The In Pari Delicto Defense Cannot Apply Against Alter Ego Parties  

 In pari delicto, which measures wrongdoing between two parties, inherently requires the 

presence of more than one party. The Complaint alleges that the Roussos Brothers and the Four 

Entities were alter egos of one another. The Complaint’s allegations must be deemed true in the 

context of a motion for judgment on the pleadings. The Four Entities, as the alter egos of the 

Roussos Brothers, could never invoke the in pari delicto defense against the Roussos Brothers, 

because they are one and the same. Accordingly, the defense could never be applied against the 

Trustee.   

 

The Sale Order Does Not Bar the Complaint 

 Defendants incorrectly argue that the Trustee’s claims must be dismissed because he is 

barred from collaterally attacking the Sale Order under Rule 60(b). The cases upon which 
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Defendants rely involved attacks on sale orders under Rule 60(b). Those cases are inapposite, 

because the Trustee is using Rule 60(d)(3), not Rule 60(b), to vacate the Sale Order. Further, In 

re Hi Tech Fleet Serv., Inc., 339 B.R. 428 (Bankr. E.D. Mich. 2006), cited by the Defendants, 

heavily relies upon Gekas v. Pipin (In re Met-L-Wood Corp.), 861 F.2d 1072 (7th Cir. 1998). 

The Court has previously declined to follow Met-L-Wood.  

 

The Sale Order Did Not Conclusively Establish that the Properties Were Sufficiently Marketed 

and Were Over-Encumbered 

 In approving the Sale Order in 1994, the Bankruptcy Court did not make specific findings 

that the Properties were sufficiently marketed and were over-encumbered. The court entered the 

Sale Order only because it was mislead by the fraud engineered by the Four Entities and the 

Roussos Brothers. At trial, the Trustee will demonstrate that creditors were damaged by the fraud 

on the court.  

 

Summary of the Defendants’ Reply
9
 

The Trustee Cannot Shield the Claims from Application of the In Pari Delicto Doctrine by 

Invoking §541(a)(7) 

 The Trustee’s contention that the claims are property of the estate under §541(a)(7), and that 

the claims never belonged to the Roussos Brothers, is incorrect. “Section 541(a)(7) makes 

property of the estate any interest in property that the estate (not the debtor) acquires after the 

petition date…. [F]or the after-acquired interested to be considered property of the estate under 

§541(a)(7), the interest (1) must be created with or by property of the estate; (2) acquired in the 

estate’s normal course of business; or (3) otherwise be traceable to or arise out of any prepetition 

interest included in the bankruptcy estate.” In re Neidorf, 524 B.R. 369, 371–72 (BAP 9th Cir. 

2015). The claims asserted by the Trustee do not fall within these three exceptions. The claims 

are based upon an alleged post-petition conspiracy. They were not created with or by pre-petition 

property, and were not acquired in the estate’s normal course of business. They are not otherwise 

traceable to any prepetition interest. 

 Because the fraud on the court claim is not estate property under §541(a)(7), the Trustee’s 

attempt to shield the claim from application of the in pari delicto doctrine fails. The claim for 

recovery of the Properties initially belonged to the Roussos Brothers. Therefore, the Trustee 

acquires that claim subject to defenses that could be asserted against the Roussos Brothers, 

including the in pari delicto defense.   

 

Equity Does Not Prelude Invocation of the In Pari Delicto Defense 

 Whenever a defendant invokes the in pari delicto doctrine to argue that the plaintiff lacks 

standing, that defendant is equally culpable with the plaintiff. As such, the defendant always is 

alleged to have acted inequitably when that defendant raises the in pari delicto defense, yet the 

defendant is not precluded from doing so. 

 

The In Pari Delicto Doctrine May Be Asserted By Alleged Alter Egos 

 The Trustee manufactures a false syllogism in arguing (1) the in pari delicto doctrine 

requires wrongdoing by the debtors and other parties; (2) the Trustee has alleged that the 

                                                           
9
 Certain of the arguments contained in the reply are summarized in the previous section, 

“Summary of Motion for Judgment on the Pleadings and Supporting Reply.” 
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Roussos Brothers are the alter egos of the Four Entities, so they are one and the same; and (3) 

therefore, there can be no comparison of wrongdoing or equal culpability between the 

defendants.  

 California law contradicts the Trustee’s arguments. In Casey v. US Bank Nat’l Ass’n, 127 

Cal. App. 4th 1138, 1143–44 (2005), the court held that the in pari delicto doctrine could apply 

in the presence of alter ego allegations. 

 

Rule 60(d) Does Not Permit the Court to Rescind the Transfer of Real Property 

 The relief sought by the Trustee—return of the Properties—is not permitted under Rule 60. 

Rule 60 permits only setting aside of the prior order; it does not allow additional affirmative such 

returning the Properties to the estate. See In re Ware, 117 B.R. 1, 2 (Bankr. D.D.C. 1990) 

(holding that an order requiring a party to reconvey property to the debtor’s estate was beyond 

the powers of Rule 60).  

 

II. Findings and Conclusions 
 At the outset, the Court notes that certain of the arguments raised in the Motion are thinly 

repackaged versions of arguments that have been previously rejected by the Court. The Court has 

previously rejected similar (though not identical) arguments regarding collateral estoppel and the 

Trustee’s standing to pursue the Complaint.
10

 

 Civil Rule 12(c) provides: “After the pleadings are closed—but early enough not to delay 

trial—a party may move for judgment on the pleadings.” A motion for judgment on the 

pleadings under Rule 12(c) is the functional equivalent of a Rule 12(b)(6) motion to dismiss. 

Harris v. County of Orange, 682 F.3d 1126, 1131 (9th Cir. 2012). “‘Judgment on the pleadings is 

properly granted when [, accepting all factual allegations in the complaint as true,] there is no 

issue of material fact in dispute, and the moving party is entitled to judgment as a matter of law.’ 

Analysis under Rule 12(c) is ‘substantially identical’ to analysis under Rule 12(b)(6) because, 

under both rules, ‘a court must determine whether the facts alleged in the complaint, taken as 

true, entitle the plaintiff to a legal remedy.’” Chavez v. United States, 683 F.3d 1102, 1108 (9th 

Cir. 2012) (internal citations omitted).  

 Therefore, to survive a motion for judgment on the pleadings, “a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’ 

A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (internal citations omitted). To state a plausible claim for relief, 

a complaint must satisfy two working principles. “First, the tenet that a court must accept as true 

all of the allegations contained in a complaint is inapplicable to legal conclusions. Threadbare 

recitations of the elements of a cause of action, supported by mere conclusory statements, do not 

suffice…. Second, only a complaint that states a plausible claim for relief survives a motion to 

dismiss. Determining whether a complaint states a plausible claim for relief will … be a context-

specific task that requires the reviewing court to draw on its judicial experience and common 

sense. But where the well-pleaded facts do not permit the court to infer more than the mere 

                                                           
10

 See generally Ruling Denying Motion to Dismiss Adversary Proceeding and Notice of Motion 

and Joint Motion to Dismiss and Strike Action [Doc. No. 194]; Ruling Granting Motion for 

Preliminary Injunction [Doc. No. 87]; and Amended Memorandum of Decision Denying 

Motions to Dismiss [Doc. No. 71].  
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possibility of misconduct, the complaint has alleged—but it has not ‘show[n]’—‘that the pleader 

is entitled to relief.’” Id. (citing Civil Rule 8(a)(2)).
11

 

 

Notwithstanding the Inapplicability of the Wagoner Rule, the Court Must Still Determine 

Whether the In Pari Delicto Doctrine Bars the Complaint 

 Although the Wagoner Rule and the in pari delicto doctrine are closely related, they are 

distinct legal principles. Under both principles the Chapter 7 Trustee may be barred from 

recovering against a third party malfeasor where the debtor is also at fault. Grubin v. Rattet (In re 

Food Mgmt. Grp., LLC), 380 B.R. 677, 693 (Bankr. S.D.N.Y. 2008). “In pari delicto is a state 

law equitable defense analogous to unclean hands ‘rooted in the common-law notion that a 

plaintiff’s recovery may be barred by his own wrongful conduct.’ It is based on the idea that 

‘where parties are equally at fault, the defending party is in the stronger position.’” Food Mgmt., 

380 B.R. at 693. The Wagoner Rule is a federal rule of standing which provides “that when a 

bankrupt corporation has joined with a third party in defrauding its creditors, the trustee cannot 

recover against the third party for the damage to the creditors.” Shearson Lehman Hutton, Inc. v. 

Wagoner, 944 F.2d 114, 118 (2d Cir. 1991). The rationale for the rule “‘derives from the 

fundamental principle of agency that the misconduct of managers within the scope of their 

employment will normally be imputed to the corporation.’ ‘Because management’s misconduct 

is imputed to the corporation, and because a trustee stands in the shoes of the corporation, the 

Wagoner rule bars a trustee from suing to recover for a wrong that he himself essentially took 

part in.’” Food Mgmt., 380 B.R. at 695 (internal citations omitted).  

 In its ruling denying the Defendants’ motion to dismiss, the Court rejected the Defendants’ 

argument that the Wagoner Rule deprived the Trustee of standing. The Court relied upon 

CarrAmerica Realty Corp. v. Nvidia Corp., 302 Fed.Appx. 514, 517 (9th Cir.2008) (a case not 

selected for publication in West’s Federal Reporter but published in the Federal Appendix), in 

which the Ninth Circuit declined to apply the Wagoner Rule. See In re Roussos, 541 B.R. 721, 

736 (Bankr. C.D. Cal. 2015).  

 The Court further notes that the Wagoner Rule cannot apply to these proceedings because 

Harry and Theodosios are individual debtors, not corporate debtors. The Wagoner Rule is 

predicated on the principle that the misconduct of managers cannot be imputed to the 

corporation, and therefore can have no application where the debtor is an individual. However, 

because the Wagoner Rule and in pari delicto doctrine are distinct legal principles, the Court 

must still determine whether the in pari delicto defense bars the Complaint.  

 

The In Pari Delicto Defense Does Not Bar the Complaint 

 The in pari delicto defense does not apply to the conduct alleged in the Complaint. First, the 

alleged conduct occurred post-petition. Numerous courts have held that the in pari delicto 

defense is available only with respect to conduct that occurred pre-petition. See, e.g., Kremen v. 

Hartford Mut. Ins. Co. (In re J.T.R. Corp.), 958 F.2d 602, 604 (4th Cir. 1992); Rosen v. Gemini 

Title & Escrow, LLC (In re Hoang), 449 B.R. 850, 856–57 (Bankr. D. Md. 2011); Grubin v. 

Rattet (In re Food Mgmt. Grp., LLC), 380 B.R. 677 (Bankr. S.D.N.Y. 2008). The cases cited by 

                                                           
11

 Consistent with the standard for deciding a motion for judgment on the pleadings, the Court 

assumes that the well-pleaded allegations in the Complaint are true. The Court’s discussion of 

the Complaint reflects this assumption. To avoid cumbersome sentences, that discussion does not 

always qualify the recitation of the Complaint’s allegations with adjectives such as “allegedly.”  
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the Defendants, in which the Trustee was barred by the in pari delicto defense, do not apply 

because the alleged wrongful conduct in those cases occurred pre-petition.  

 The facts alleged here are similar to the facts alleged in Giacometti v. Arton Berm, Ltd. (In re 

Sukamto Sia), 349 B.R. 640 (Bankr. D. Hawaii 2006). In Sia, Sukamto Sia filed a Chapter 11 

petition and acted as debtor-in-possession for approximately two months until a Chapter 11 

trustee was appointed. Several months after the Chapter 11 trustee was appointed, the case was 

converted to Chapter 7. The court held that the Chapter 7 Trustee was not precluded from 

pursuing an action against Sia and other conspirators for misappropriating property from 

creditors and from the bankruptcy estate: 

 For purposes of the present bankruptcy adversary proceeding, the issue of the 

trustee’s standing to attack alleged civil conspiracies turns on timing. The timing question 

is whether the activities of the conspirators occurred prebankruptcy or after Sia filed his 

petition. 

 The debtor, Sia, is one of the alleged conspirators. Therefore, the doctrine of in pari 

delicto would prevent prebankruptcy claims against Sia and his co-conspirators from 

passing to the bankruptcy estate. Claims, if any, against prepetition co-conspirators of the 

debtor would belong to individual prebankruptcy creditors. … 

 As to postpetition activities of the debtor and co-conspirators, the result is different. 

The trustee has standing to sue, because the injury is to the bankruptcy estate. The 

property of a chapter 7 bankruptcy estate belongs to the trustee, not to the debtor. If the 

trustee’s conspiracy claims are based upon postpetition activities of the conspirators, it 

does not matter whether or not the debtor is one of the conspirators. The debtor’s 

postpetition unclean hands do not impair the ability of the trustee in bankruptcy to pursue 

the debtor and debtor’s co-conspirators. 

In re Sia, 349 B.R. 640, 655 (Bankr. D. Haw. 2006). 

 As in Sia, the fraud alleged here occurred while the Roussos Brothers were acting as debtors-

in-possession. As held by the Sia court, had the Roussos Brothers’ fraud occurred pre-petition, 

the subsequently appointed Trustee would take any claims based on that fraud subject to the in 

pari delicto defense. But since the fraud occurred post-petition, the fraud is not imputed to the 

Trustee. As explained by the court in Rosen v. Gemini Title & Escrow, LLC (In re Hoang), 449 

B.R. 850, 856–57 (Bankr. D. Md. 2011), upon the commencement of a Chapter 11 petition, 

debtors become fiduciaries to the estate and are obligated to act in the interests of creditors. If 

debtors take actions that are harmful to the estate, they are not acting as fiduciaries. Id. at 858. 

Such actions should be construed as having been taken in the debtor’s personal capacity, rather 

than in their capacity as an estate fiduciary. Id. Therefore, the harmful actions cannot be imputed 

to any subsequently appointed Trustee. Id. 

 It is common for Chapter 11 debtors-in-possession to be divested of their fiduciary 

responsibilities, either through appointment of a Chapter 11 Trustee or conversion of the case to 

Chapter 7. That appointment or conversion often occurs as a result of the debtor’s 

misappropriation of estate assets. Adopting Defendants’ theory would prevent trustees from 

commencing actions to recover the misappropriated assets. Such an outcome would hamper 

trustees’ ability to liquidate assets for the benefit of creditors.  

 

The Fraud on the Court Claim is Property of the Estate that the Trustee Has Standing to Pursue 

 Actions brought by the Trustee on behalf of the estate generally fall into two categories: “(1) 

those brought by the trustee as successor to the debtor’s interest included in the estate under 
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section 541 or those assigned to the trustee against third parties for the benefit of the estate; and 

(2) those brought under one or more of the trustee’s avoiding powers.” Collier on Bankruptcy 

¶323.03[2]. An action brought by the Trustee as successor to the debtor’s interest would be 

subject to defenses, including in pari delicto, that could be asserted against the debtor.  

 However, the Trustee may also pursue an action based on an “interest in property that the 

estate acquires after the commencement of the case.” §541(a)(7). For an “after-acquired interest 

to be considered property of the estate under  § 541(a)(7), the interest (1) must be created with or 

by property of the estate; (2) acquired in the estate’s normal course of business; or (3) otherwise 

be traceable to or arise out of any prepetition interest included in the bankruptcy estate.”  

MacKenzie v. Neidorf (In re Neidorf), 534 B.R. 369, 371–72 (B.A.P. 9th Cir. 2015).  

 The Court finds that the fraud on the court claim—and the related claims for turnover, 

declaratory relief, and quiet title—are property of the estate under §541(a)(7). The Trustee 

alleges that the Roussos Brothers made fraudulent representations in connection with the sale of 

estate assets (the Properties). Because the claim derives from the sale of an estate asset, it was 

“created with … property of the estate.” Neidorf, 534 B.R. at 372.
12

 The fraud on the Court claim 

was property of the estate from the outset and was never property of the Roussos Brothers. It 

makes no sense to classify a claim against a debtor for fraudulent conduct as a property interest 

belonging to that debtor. Under this reasoning, the state’s right to seek the imposition of 

regulatory fines against a debtor would also be classified as the debtor’s property—an absurd 

result. A debtor’s right to sue others is, of course, a property interest of the debtor; but a debtor’s 

exposure to lawsuits from others, including the Trustee, is not.  

 The cases cited by the Defendants in which the courts found that post-petition assets were not 

property of the estate bear little similarity to the instant case. In Sliney v. Battley (In re Schmitz), 

                                                           
12

 Defendants argue that there is not a sufficient relationship between the Properties and the fraud 

on the court claim in order for the fraud on the court claim to qualify as property of the estate 

under Neidorf. Defendants assert that the fraud on the court claim was created by an intervening 

post-petition event and therefore lacks a sufficient causal connection to the Properties to be 

considered property of the estate. The Court disagrees, and finds that there is a sufficient 

connection between the Properties and the fraud on the court claim to make the fraud on the 

court claim property of the estate.  

 In Neidorf, the Debtor’s home was property of the estate. The Debtor received a 

postpetition payment from the mortgage lender on the home in connection with a national 

settlement between banking regulators and certain financial institutions. The Neidorf court found 

that the settlement payment was not property of the estate, reasoning that “Debtor became 

entitled to the payment only as a result of qualifying events occurring after her bankruptcy 

filing.” 534 B.R. at 372. 

 Unlike the settlement payment in Neidorf, the fraud on the court claim did not arise as a 

result of the actions of unrelated third parties. Instead, the fraud on the court claim arose as a 

result of the alleged fraudulent representations of the debtors-in-possession, the Roussos 

Brothers. Those representations were made by the Roussos Brothers in connection with the 

administration of the Properties, an asset of the estate. By contrast, the settlement payment in 

Neidorf was not negotiated in the context of the Debtor’s bankruptcy; it arose pursuant to a 

nationwide settlement between banks and regulators affecting thousands of properties. 

Accordingly, there is a far closer nexus between the fraud on the court claim and the Properties 

than there was between the Debtor’s home and the settlement payment in Neidorf.  
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270 F.3d 1254, 1258 (9th Cir. 2001), the court found that fishing rights awarded to the debtor 

post-petition were not property of the estate under §541(a)(7). The Trustee had argued that the 

fishing rights were estate property because they were calculated based on the debtor’s pre-

petition fishing activities. The Schmitz court disagreed, noting that the regulations under which 

the fishing rights were awarded were enacted post-petition.  

 Unlike the fraud on the court claim, the fishing rights in Schmitz constitute a property interest 

that clearly benefits the debtor. As discussed above, it does not make sense to classify the fraud 

on the court claim as property of the Roussos Brothers. The claim is adverse to the interests of 

the Roussos Brothers; it does not provide them with any of the benefits associated with a 

property interest.
13

 Like Schmitz, the other cases cited by the Defendants are inapposite since 

they all involve property interests that were beneficial to the debtors.  

 The fact that the Trustee’s claims were never property of the debtors is an additional reason 

why the in pari delicto doctrine cannot apply. The in pari delicto doctrine applies in cases where 

the Trustee acquires a debtor’s interest in a cause of action. If the debtor never had an interest in 

the cause of action—as is the case here—there is no basis for imputing the debtor’s conduct to 

the Trustee. 

 

The Structure of §348 Does Not Compel Application of the In Pari Delicto Doctrine 

 Defendants argue that the post-petition but pre-conversion fraud on the court cause of action 

should be treated as a pre-petition claim. Defendants note that under §348(d), post-petition but 

pre-conversion claims against the debtor or estate are treated as though they arose pre-petition. 

Defendants assert that by analogy that fraud on the court cause of action should also be treated as 

though it arose pre-petition—meaning that the in pari delicto doctrine would apply. 

 There are good reasons to treat post-petition pre-conversion causes of action differently from 

post-petition pre-conversion claims. By treating post-petition pre-conversion claims as though 

they had been filed pre-petition, §348(d) facilitates the Bankruptcy Code’s debt relief objectives 

by enabling post-petition claims to be discharged where a Chapter 11 case has been converted to 

Chapter 7. But applying the same policy to post-petition causes of action would frustrate the 

Trustee’s ability to liquidate estate assets for the benefit of creditors, particularly in cases where 

the debtors-in-possession engaged in wrongdoing during the case’s Chapter 11 phase. The 

Trustee’s ability to liquidate assets is another important policy of the Bankruptcy Code that must 

be respected. The Court declines to extrapolate from §348(d) a construction that would defeat 

that important Bankruptcy Code objective.  

 

The Sale Order Does Not Preclude the Trustee from Pursuing the Complaint 

 Defendants argue that the Sale Order conclusively established that the Properties were over-

encumbered and were adequately marketed. In support of this claim, Defendants note that 

Michaelides had every incentive to contest the Roussos Brothers’ representations that the 

properties were over-encumbered and were adequately marketed, but failed to do so. Defendants 

further argue that the Trustee is collaterally estopped from attacking the Sale Order’s finding that 

the Properties were over-encumbered. Defendants contend that, given the lack of equity, any 

                                                           
13

 It is true that property interests do not always provide value to their owners. A contaminated 

parcel of land burdened by CERCLA liability might subject the owner to far more in cleanup 

costs than the parcel would ever be worth. But land at least offers the possibility of value. 

Adverse litigation claims will never have value to the party they are asserted against.  
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alleged fraud committed by the Roussos Brothers could not have damaged their estates. In the 

absence of damages, Defendants assert, the Complaint must be dismissed.  

 The Complaint alleges that the Roussos Brothers represented to the Bankruptcy Court that 

the Properties were over-encumbered, when the true fact was that the Properties were not over-

encumbered. Complaint at ¶42.
14

 These allegations are presumed to be true for purposes of the 

motion for judgment on the pleadings. If the Properties were not over-encumbered, it follows 

that the sale of the Properties on the terms set forth in the Sale Order damaged the Roussos 

Brothers’ estates. The Sale Order approved the sale of the Abbott Kinney Property to O.F. 

Enterprises, Ltd., for $500 plus the assumption of obligations to the first trust deed holder and 

delinquent taxes. Sale Order (Complaint at Ex. 4). The Sale Order approved the sale of the San 

Vicente Property to S.M.B. Investor Associates, L.P., for no cash plus the assumption of 

obligations to the first trust deed holder, the assumption of delinquent taxes, and the repair of 

earthquake damages. Id. If the Properties were not over-encumbered, consideration consisting 

only of assumption of the liabilities against the Properties (plus a de minimis cash amount in the 

case of the Abbott Kinney Property) would not have been adequate. The Bankruptcy Court 

would not have approved a sale on such terms. The Bankruptcy Court would instead have 

required that the Properties be sold for an amount sufficient to yield some surplus to the estate. 

Accordingly, the Complaint sufficiently alleges that Roussos Brothers’ estates were damaged by 

the sale.
15

  

 Defendants’ contention that the Trustee is collaterally estopped from arguing that the 

Properties were not over-encumbered suffers from an additional defect. The Trustee seeks to 

invalidate the Sale Order on the grounds that it was procured by fraud on the court. Among the 

alleged fraudulent representations made by the Roussos Brothers to procure the Sale Order was 

the statement that the Properties were not over-encumbered. Applying collateral estoppel to 

insulate the alleged false representations from attack would eviscerate the Court’s ability to 

cleanse itself of fraud. Under Defendants’ theory, the fraud on the court remedy would 

effectively disappear. Any party asserting fraud on the court would be collaterally estopped by 

the findings in the order that was procured by fraud. It would be absurd to allow fraudulent 

representations to remain immune from attack simply because they became memorialized in an 

order.  

 Michaelides’ failure to challenge the Roussos Brothers’ representations that the Properties 

were not over-encumbered does not change the outcome. To hold otherwise would allow parties 

to escape the consequences of fraudulent representations simply because those representations 

were not challenged at the time they were made.  

                                                           
14

 Defendants point out that the Complaint does not allege that the appraiser’s declarations 

submitted in support of the Sale Motion were inaccurate. The absence of that allegation is 

immaterial. It follows from the allegation that the Properties were not over-encumbered that the 

appraiser’s declarations understated the value of the Properties. If it is true that the Properties 

were sold at an understated price, the Roussos Brothers’ estates would have been damaged. At 

the pleading stage, the Trustee is not required to attack the appraiser’s declarations. Requiring 

that level of specificity is inconsistent with Civil Rule 8(a)(2) (providing that a complaint must 

contain “a short and plain statement of the claim showing that the pleader is entitled to relief”).  
15

 At trial, Defendants will doubtlessly contend that the Properties were over-encumbered and 

could not have generated a surplus for the estate. However, the Court cannot grant a Motion for 

Judgment on the Pleadings based on a disputed issue of fact.  
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 At oral argument, Defendants contended that Judge Greenwald’s entry of the Sale Order was 

based on additional evidence aside from the allegedly false declarations of the Roussos Brothers. 

This additional evidence, Defendants asserted, collaterally estops the Trustee from seeking to 

vacate the Sale Order. Defendants pointed to the declaration of real estate broker Perry Johnson 

regarding the marketing of the properties, the declaration of MAI appraiser George Ryon valuing 

the Properties, and an estimate of the costs of repairing the earthquake damage to the San 

Vicente Property prepared by Arthur E. Bell Carpentry. According to Defendants, entry of the 

Sale Order could be upheld based upon the Johnson and Ryon declarations and the estimates of 

earthquake damage. Therefore, Defendants argue, even if the Court determined that the Roussos 

Brothers’ declarations were false, the only effect of that determination would be to vacate the 

Sale Orders’ finding that O.F. and S.M.B. were good-faith purchasers under §363(m).  

 Defendants’ argument suffers from two serious flaws. First, the evidence submitted by 

Johnson, Ryon, and Bell in support of the Sale Motion cannot be neatly isolated from the 

Roussos Brothers’ declarations in the way that Defendants suggest. Judge Greenwald would 

have considered the evidence submitted by Johnson, Ryon, and Bell within the context of the 

Roussos Brothers’ representations that the sale was at arms-length. If, as the Complaint alleges, 

that representation was false, Judge Greenwald would have been prevented from subjecting the 

Johnson, Ryon, and Bell evidence to the heightened scrutiny necessary for the review of insider 

sales. Insider sales are subject to “heightened scrutiny to the fairness of the value provided by the 

sale and the good faith of the parties in executing the transaction.” In re Family Christian, LLC, 

533 B.R. 600, 622 (Bankr. W.D. Mich. 2015). This is because insiders “usually have greater 

opportunities for … inequitable conduct.” Fabricators, Inc. v. Technical Fabricators, Inc. 

(Matter of Fabricators, Inc.), 926 F.2d 1458, 1465 (5th Cir. 1991). See also In re Tidal Const. 

Co., Inc., 446 B.R. 620, 624 (Bankr. S.D. Ga. 2009) (“[E]ven when parties are completely 

forthright with the facts surrounding the transfer, § 363 sales to insiders are subject to a higher 

scrutiny because of the opportunity for abuse.”); Rickel & Associates v. Smith (In re Rickel & 

Associates, Inc.), 272 B.R. 74, 100 (Bankr. S.D.N.Y. 2002) (same); In re W.A. Mallory Co., Inc., 

214 B.R. 834, 837 (Bankr. E.D. Va. 1997) (same). Therefore, the Roussos Brothers’ alleged false 

declaration testimony would have infected Judge Greenwald’s review of the Johnson, Ryon, and 

Bell evidence. For this reason, that evidence cannot be considered to be untainted by the alleged 

fraud, and consequently does not furnish an independent basis for upholding the Sale Order.
16

 

 Second, Defendants disregard the fact that the application of the doctrine of res judicata is 

altered in the context of a fraud on the court claim. As the Supreme Court explained, a court’s 

power to vacate a judgment for fraud on the court is “reserved for those cases of ‘injustices 

which, in certain instances, are deemed sufficiently gross to demand a departure’ from rigid 

adherence to the doctrine of res judicata.” United States v. Beggerly, 524 U.S. 38, 46 (1998) 

(emphasis added). As stated above, according res judicata effect to an order obtained by fraud on 

the court would defeat the Court’s ability to cleanse itself of fraud.   

 

                                                           
16

 Citing Parke v. Raley, 506 U.S. 20, 30 (1992), Defendants argue that the Sale Order is entitled 

to a presumption of correctness. See Parke, 506 U.S. at 30 (“[t]here is no principle of law better 

settled, than that every act of a court of competent jurisdiction shall be presumed to have been 

rightly done, till the contrary appears”). Here, the Complaint’s allegations are sufficient to rebut 

the presumption of correctness attaching to the Sale Order.  
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Even if the Sale Order Did Not Damage the Roussos Brothers’ Estates the Complaint Would 

Still State a Claim for Fraud on the Court 

 Defendants incorrectly contend that the Trustee must allege that the Roussos Brothers’ 

estates were damaged in order to state a claim for fraud on the court. A claim for fraud on the 

court does not require a showing that the opposing party suffered damages. 

 In Dixon v. C.I.R., 316 F.3d 1041, 1046 (9th Cir. 2003), as amended (Mar. 18, 2003), the 

Ninth Circuit reversed the Tax Court’s refusal to vacate a judgment for fraud on the court. In 

declining to vacate the judgment, the Tax Court reasoned that the fraud was harmless error. The 

Ninth Circuit held that the Tax Court’s reasoning misapprehended the standard for fraud on the 

court: 

 Here, the factual findings of the Tax Court support the conclusion that a fraud, plainly 

designed to corrupt the legitimacy of the truth-seeking process, was perpetrated on the 

trial court by McWade and Sims. The Tax Court, however, applied the wrong law when it 

imposed a requirement that taxpayers show prejudice as a result of the misconduct.  

 Prejudice is not an element of fraud on the court. Fraud on the court occurs when the 

misconduct harms the integrity of the judicial process, regardless of whether the 

opposing party is prejudiced. 

Dixon, 316 F.3d at 1046 (internal citations omitted and emphasis added).  

 Even if a sale not tainted by the alleged fraud would have failed to produce a surplus for the 

estate, the Trustee could nonetheless pursue the fraud on the court claim. As the Dixon court 

held, where misconduct harms the integrity of the judicial process, fraud on the court occurs 

“regardless of whether the opposing party is prejudiced.” This concept has been restated in 

several Ninth Circuit decisions. See, e.g., United States v. Estate of Stonehill, 660 F.3d 415, 444 

(9th Cir. 2011) (in “determining whether fraud constitutes fraud on the court, the relevant inquiry 

is not whether fraudulent conduct ‘prejudiced the opposing party,’ but whether it ‘“harm[ed]”’ 

the integrity of the judicial process’”); Anand v. CITIC Corp.(In re Intermagnetics Am., Inc.), 

926 F.2d 912, 917 (9th Cir. 1991) (the fraud on the court inquiry “focuses not so much in terms 

of whether the alleged fraud prejudiced the opposing party but more in terms of whether the 

alleged fraud harms the integrity of the judicial process.”); Alexander v. Robertson, 882 F.2d 

421, 424 (9th Cir. 1989) (same); United States v. Sierra Pac. Indus., 100 F. Supp. 3d 948, 956 

(E.D. Cal. 2015) (“a showing of prejudice to the party seeking relief is not required” to 

demonstrate fraud on the court).  

 As the Court has previously explained, the alleged conduct of the Roussos Brothers, if 

proven to have taken place, inflicted egregious harm upon the integrity of the judicial process:  

 The Roussos Brothers’ false declarations made it impossible for the Bankruptcy 

Court to “perform in the usual manner its impartial task of adjudging” the sale motion. 

Intermagnetics, 926 F.2d at 912. The court’s impartial review was fatally compromised 

by its lack of awareness of a crucial fact—that the purported arms-length sale was in 

reality a sale to entities controlled by insiders…. 

 “The court’s obligation in § 363(b) sales is to assure that optimal value is realized by 

the estate under the circumstances.” Simantob v. Claims Prosecutor, LLC (In re 

Lahijani), 325 B.R. 282, 288–89 (B.A.P. 9th Cir. 2005). As a result of the Roussos 

Brothers’ false declarations, the court could not apply the heightened scrutiny necessary 

to insure that the insider sale yielded optimal value. By preventing the court from 

applying the correct legal standard, the Roussos Brothers’ “perjury … was so 
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fundamental that it undermined the workings of the adversary process itself.” Stonehill, 

660 F.3d at 445. 

In re Roussos, 541 B.R. 721, 729–30 (Bankr. C.D. Cal. 2015). 

 The harm to the judicial process remains regardless of whether a completely above-board 

sale would not have yielded a surplus for the estate. The Court is required to use its inherent 

powers to rectify that harm. As the Ninth Circuit held: “When we conclude that the integrity of 

the judicial process has been harmed, however, and the fraud rises to the level of ‘an 

unconscionable plan or scheme which is designed to improperly influence the court in its 

decisions,’ we not only can act, we should.” Dixon, 316 F.3d at 1046.  

 

Rule 60(d) Permits the Court to Vacate the Sale Order and Require Turnover of the Properties 

 Defendants argue that the relief requested in the Complaint—turnover of the Properties to the 

estate—is beyond the scope of Rule 60. The Court finds that the cases upon which Defendants 

rely in support of this proposition are inapposite.  

 Defendants cite Ware v. Ware (In re Ware), 117 B.R. 1, 1 (Bankr. D.D.C. 1990) for the 

proposition that Rule 60 does not permit the Court to void a transfer of real property. However, 

in Ware, the orders attacked by the plaintiff dealt only with the distribution of the proceeds that 

were the subject of the adversary proceeding. Because the orders at issue did not address the 

properties the plaintiff sought to recover, the Ware court explained that the plaintiff was seeking 

to obtain additional affirmative relief. It denied the motion based on the fact that Rule 60 limits 

the court to altering the relief originally granted. By contrast, the Trustee here does not seek 

additional affirmative relief; he seeks only to undo the effects of the Sale Order entered by the 

Bankruptcy Court in 1994. 

 Defendants cite United States v. One Toshiba Color Television, 213 F.3d 147, 158 (3d Cir. 

2000) for the proposition that Rule 60 does not entitle the Trustee to “relief in the form of a 

transfer of property.” The statement Defendants quote from Toshiba is dicta—the court held that 

the issue of which Rule 60 remedies were available was not yet before it.  

 Defendants’ reliance on United States v. One Douglas A-26B Aircraft, 626 F.2d 1372, 1377 

(11th Cir. 1981) is similarly misguided. In Douglas Aircraft, an airplane owner obtained an order 

directing Customs to turn over his plane. Customs delayed nine months before turning over the 

aircraft in a state of disrepair. The owner filed a Rule 60 motion seeking to modify the judgment 

to require Customs to return the plane in “airworthy condition.” The Douglas Aircraft court held 

that Rule 60 could not be used to expand the relief previously granted.  

 Again, here the Trustee does not seek to expand upon previously granted relief. Nor does the 

Trustee seek affirmative relief going beyond undoing the effects of the 1994 Sale Order.   

 

Unclean Hands and the Alter Ego Allegations Do Not Preclude Invocation of the In Pari Delicto 

Doctrine 

 Although the Court finds that the in pari delicto doctrine does not apply to the Trustee’s 

claims, certain of the arguments advanced by the Trustee for why the doctrine does not apply 

lack merit. For example, the Trustee argues that the equitable defense of in pari delicto cannot be 

asserted because of the unclean hands of the Roussos Brothers. However, by definition, the in 

pari delicto defense is always invoked by a party with unclean hands. The phrase in pari delicto 

is Latin for “in equal fault,” meaning that whichever party that invokes the defense will have 

participated in the wrongdoing. As explained by the court in Uecker v. Wells Fargo Capital 

Finance (In re Mortgage Fund '08 LLC), 527 B.R. 351, 366 (N.D. Cal. 2015), in pari delicto 
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applies “when a participant in illegal, fraudulent, or inequitable conduct seeks to recover from 

another participant in that conduct.” That is, the other participant who invokes the in pari delicto 

defense has taken part in the illegal, fraudulent, or inequitable conduct.  

 Nor does the Trustee’s allegation that the Roussos Brothers are alter egos of the Four Entities 

defeat application of the doctrine. In Casey v. U.S. Bank Nat'l Ass'n, 127 Cal. App. 4th 1138, 

1143–44 (Cal. 2005), the court reversed the lower court’s ruling sustaining a demurrer on the 

basis of in pari delicto. The Casey court held that the lower court erred because the complaint 

did not contain allegations sufficient to show that certain defendants acted as alter egos of other 

defendants. In other words, in order for the in pari delicto defense to be viable, it was necessary 

that the complaint contain alter ego allegations.  

 The Court will enter orders consistent with this Memorandum of Decision. 

### 
 

Date: September 22, 2016
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The tentative ruling will be the order.
Party to lodge order: Movant
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Matter Notes:

7/5/2016:  For the reasons set forth below, GRANT Motion.

Pleadings Filed and Reviewed:

1) Complaint for Damages ("Complaint") [Doc. No. 1]
2) Defendant Credit One Bank, N.A.’s Notice of Motion and Motion for Judgment 

on the Pleadings ("Motion") [Doc. No. 11]
a) Defendant Credit One Bank, N.A.’s Statement that this Adversary Proceeding 

is Non-Core and That it Does Not Consent to Entry of Final Orders or 
Judgment by This Court [Doc. No. 12]

3) Plaintiff’s Opposition to Defendant’s Motion for Judgment on the Pleadings 
("Opposition") [Doc. No. 21]

4) Defendant Credit One Bank, N.A.’s Reply in Support of Motion for Judgment on 
the Pleadings ("Reply") [Doc. No. 22]

For the reasons set forth below, the Complaint is dismissed with prejudice to 

Tentative Ruling:
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refiling in the Bankruptcy Court, based upon the Court’s lack of jurisdiction.

I. Facts and Summary of Pleadings
Edward Guy Leon III ("Plaintiff") filed a Complaint for Damages ("Complaint") 

against CreditOne Bank, NA ("Defendant") on March 15, 2016. Plaintiff filed a 
voluntary Chapter 7 petition on May 18, 2015, and received a discharge on September 
8, 2015, approximately six months prior to the filing of the Complaint. Doc. No. 39, 
Case No. 2:15-bk-17887-ER. Plaintiff’s bankruptcy case was closed on March 17, 
2016. Doc. No. 49, Case No. 2:15-bk-17887-ER.

Summary of the Complaint’s Allegations
The Complaint’s allegations are as follows: On July 30, 2015 (subsequent to the 

petition), Plaintiff responded to an advertisement by Defendant offering a pre-
approved unsecured credit card. Complaint at ¶9. Plaintiff obtained the credit card in 
August 2015. Id. at ¶11. Between December 2015 and March 2016, Defendant began 
telephoning to attempt to collect the outstanding debt owed on the credit card. Id. at ¶
12. On March 9–10, Defendant made sixteen collections calls, but hung up the phone 
when Plaintiff answered. If Plaintiff did not answer the phone, Defendant recorded a 
loud, annoying beeping sound. Id. at ¶16. 

Based on the foregoing allegations, Plaintiff asserts causes of action for (1) 
violation of the Rosenthal Fair Debt Collection Practices Act ("RFDCPA"), Cal. Civ. 
Code §1788.1 et seq.; (2) violation of the Fair Debt Collection Practices Act 
("FDCPA"), 15 U.S.C. §1692 et seq.; (3) violation of California Business and 
Professions Code §17200 ("Unfair Competition Law" or "UCL"); (4) intentional 
infliction of emotional distress; and (5) negligent infliction of emotional distress. 

Defendant’s Motion for Judgment on the Pleadings
First, Defendant argues that the Court should dismiss the action based on a lack of 

subject matter jurisdiction:
Here, Plaintiff has alleged five post-petition (and indeed post-discharge) 

causes of action for violation of the RFDCPA, violation of the FDCPA, 
violation of the UCL, intentional infliction of emotional distress, and negligent 
infliction of emotional distress. These claims do not arise under the 
bankruptcy code and do not arise in Plaintiff’s closed Bankruptcy Case.

Moreover, such claims are not related to Plaintiff’s closed Bankruptcy 
Case. A civil proceeding is related to a bankruptcy case when the outcome of 
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that proceeding could conceivably have any effect on the estate being 
administered in bankruptcy….

It is axiomatic that post-petition causes of action are not part of the 
bankruptcy estate and therefore do not have any effect on the administration of 
the bankruptcy estate. 11 U.S.C. § 541(a) (the bankruptcy estate is comprised 
of "all legal or equitable interests of the debtor in property as of the 
commencement of the case") (emphasis added); see also In re JZ, LLC, 357 
B.R. 816, 825 (Bankr. D. Idaho 2006) ("cause of action accrued post-petition 
and is not property of the bankruptcy estate.") …

It follows that the bankruptcy court’s "related to" jurisdiction over civil 
proceedings, such as this Adversary Proceeding, does not include post-petition 
causes of action. See In re Lambert, 438 B.R. 523, 526-527 (Bankr. M.D. Pa. 
2010) (in adversary proceedings in Chapter 7 bankruptcy case, debtors’ claims 
had to be dismissed as they were post-bankruptcy claims, thus were not 
property of estate and those claims were not related matters because debtor 
would retain proceeds of any recovery with no benefit to creditors).

Motion at 5–6.
Second, Defendant argues that even if the Court has subject matter jurisdiction, 

the Court should not retain jurisdiction given the closure of Plaintiff’s bankruptcy 
case:

In deciding whether to retain jurisdiction over state claims or dismiss such 
adversary proceeding, the Court must consider economy, convenience, 
fairness and comity. In re Carraher, 971 F.2d 327, 328 (9th Cir. 1992). The 
Court’s weighing of these factors is discretionary. Id. Here, all of these factors 
weigh in favor of dismissal of this Adversary Proceeding.

Motion at 7–8.
Defendant argues that comity weighs in favor of not retaining jurisdiction, 

because Plaintiff’s only federal claim is for violation of the FDCPA. According to 
Defendant, the FDCPA cannot be asserted against Defendant because Plaintiff alleges 
that Defendant was Plaintiff’s creditor with respect to the account at issue, and the 
FDCPA only regulates entities collecting debts on behalf of others—that is, collection 
agencies. Defendant argues that judicial economy, convenience, and fairness all 
weigh in favor of not retaining jurisdiction, because the case has been pending only 
for a short time and is unrelated to Plaintiff’s closed bankruptcy case.

Plaintiff’s Opposition
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In opposition to the Motion, Plaintiff accuses Defendant of "forum shopping and 
utilizing whatever dilatory means available to them to find an arena where this action 
can be heard." Opposition at ¶2. Plaintiff argues that the case is subject to the 
Bankruptcy Court’s jurisdiction because Defendants failed to comply with the 
automatic stay (Plaintiff does not state the specific manner in which the alleged stay 
violation occurred). Id. at ¶6. Although the Opposition is not entirely clear, Plaintiff 
appears to argue that the Court has jurisdiction because Plaintiff paid for Defendants’ 
credit card using funds which were property of the estate. Id. at ¶4.

Defendant’s Reply
Defendant disputes Plaintiff’s contention that jurisdiction could be conferred 

based on the fact that Plaintiff paid for Defendant’s credit card using funds that were 
property of the estate:

Plaintiff seems to argue, without any supporting authority, that his claims 
"relate" to his bankruptcy because he responded to Credit One’s credit card 
offer with funds that were part of his bankruptcy estate at the time. Even if 
Plaintiff’s allegation was true, however, this does not change the fact that the 
Bankruptcy Court does not have subject matter jurisdiction over his claims. 
The allegations of the Complaint establish that the alleged misconduct on 
which Plaintiff’s claims are based occurred between December 2015 and 
March 2016, which was well after Plaintiff filed his bankruptcy petition 
(March 18, 2015), and indeed, after Plaintiff received a bankruptcy discharge 
on September 8, 2015.

Reply at 2.
Defendant disputes the allegation that it violated the automatic stay:

As a preliminary matter, this allegation is not made in Plaintiff’s Complaint, 
and indeed, Plaintiff does not assert a claim against Defendant in his 
Adversary Proceeding for violation of the bankruptcy stay. Moreover, 
Plaintiff’s allegation is without merit. In a Chapter 7, individual bankruptcy 
case an automatic stay terminates when a discharge is granted. 11 U.S.C. § 
362(c). As set forth above and in Defendant’s moving papers, the alleged 
collection activity at issue in the Complaint and on which Plaintiff’s claims 
are based occurred months after Plaintiff’s bankruptcy had been discharged.

Reply at 3–4.

II. Findings and Conclusions
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Civil Rule 12(c) is functionally identical to Rule 12(b)(6), and the same standard 
of review applies to motions brought under either rule. Cafasso, U.S. ex rel. v. Gen. 
Dynamics C4 Sys., Inc., 637 F.3d 1047, 1055 n. 4 (9th Cir. 2011). Accordingly, the 
defense of lack of subject matter jurisdiction is appropriate in the context of a Rule 12
(c) motion. 

The Bankruptcy Court has jurisdiction over "all cases under title 11." 28 U.S.C. §
1334(a). “Generally, in the bankruptcy context, the word ‘case’ is a term of art which 
refers to ‘that which is commenced by the filing of a petition; it is the “whole ball of 
wax,” the chapter 7, 9, 11, 12 or 13 case.’” Blevins Elec., Inc. v. First Am. Nat’l Bank 
(In re Blevins Elec., Inc.), 185 B.R. 250, 253 (Bankr. E.D. Tenn. 1995).

The Bankruptcy Court also has jurisdiction over “all civil proceedings arising 
under title 11, or arising in or related to cases under title 11.” 28 U.S.C. §1334(b). 
The three types of jurisdiction conferred under 28 U.S.C. §1334(b) are known as 
“arising under,” “arising in,” and “related to” jurisdiction. “Arising under” 
jurisdiction exists if “the cause of action is created by title 11.” Menk v. Lapaglia (In 
re Menk), 241 B.R. 896, 909 (B.A.P. 9th Cir. 1999). “Arising in” jurisdiction applies 
to “those administrative proceedings that, while not based on any right created by title 
11, nevertheless have no existence outside bankruptcy.” Id. “Related to” jurisdiction 
exists if "the outcome of the proceeding could conceivably have any effect on the 
estate being administered in bankruptcy…. An action is related to bankruptcy if the 
action could alter the debtor’s rights, liabilities, options, or freedom of action (either 
positively or negatively) and which in any way impacts upon the handling and 
administration of the bankruptcy estate." Fietz v. Great Western Savings (In re Fietz), 
852 F.2d 455, 457 (9th Cir. 1988) (internal citations omitted).

The Court does not have jurisdiction under 28 U.S.C. §1334(a), since this is an 
adversary proceeding, not the main bankruptcy case that was commenced by the 
filing of the petition. The Court does not have any of the three types of jurisdiction 
under 28 U.S.C. §1334(b). There is no "arising under" jurisdiction. The claims for 
relief asserted in the Complaint—for violation of the RFDCPA, FDCPA, and UCL, 
and for intentional and negligent infliction of emotional distress—are not created by 
title 11. There is no "arising in" jurisdiction. The claims are not administrative 
proceedings with no existence outside of bankruptcy. Finally, there is no "related to" 
jurisdiction. All of the claims asserted in the Complaint occurred post-petition. As a 
result, the claims are not property of the estate. See §541(a)(1) (defining property of 
the estate as "all legal or equitable interests of the debtor in property as of the 
commencement of the case") (emphasis added); In re JZ, LLC, 357 B.R. 816, 825 
(Bankr. D. Idaho 2006) (stating that causes of action that accrued post-petition are not 
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(stating that causes of action that accrued post-petition are not property of the 
bankruptcy estate). Not being property of the estate, there is no conceivable way in 
which the claims could affect the administration of the estate. The inability of the 
claims to affect administration of the estate is underscored by the fact that the 
Complaint was filed months after the Trustee issued a Report of No Distribution and 
the Debtor received a discharge. [Note 1]

Plaintiff’s contention that Defendant violated the automatic stay—an allegation 
not contained in the Complaint—is meritless. Pursuant to §362(c)(2)(C), the stay in 
an individual debtor’s Chapter 7 petition terminates as to the debtor at the time the 
discharge is granted or denied. Here, the Plaintiff/Debtor received a discharge on 
September 8, 2015. The alleged unlawful collection activity did not begin to occur 
until "[s]ometime in December 2015, or January 2016," Complaint at ¶12. Therefore, 
the Complaint’s allegations do not support the contention that Defendant violated the 
automatic stay.

In the Opposition, Plaintiff alleges for the first time that he purchased the credit 
card using estate funds. Even if true, this allegation cannot confer jurisdiction, as it 
does not change the fact that the causes of action accrued post-petition and therefore 
do not affect administration of the estate.

Based upon the foregoing, the Court dismisses the Complaint, with prejudice to 
refiling in the Bankruptcy Court, as a result of the Court’s lack of jurisdiction. [Note 
2] Defendant shall submit a conforming order incorporating this tentative ruling by 
reference within seven days of the hearing. 

Note 1
While it is abundantly clear that the Court lacks jurisdiction, it is worth noting that 

even if the Court had jurisdiction, it would not retain jurisdiction given the closing of 
Plaintiff/Debtor’s underlying bankruptcy case. In determining whether to retain 
jurisdiction, the Court must consider economy, convenience, fairness, and comity. 
Carraher v. Morgan Electronics, Inc. (In re Carraher), 971 F.2d 327, 328 (9th Cir. 
1992). All the factors weigh against retaining jurisdiction.

The most salient factor is comity. Four of the five causes of action arise under 
state law. These causes of action can be more effectively addressed by a state court. 
The one cause of action that arises under federal law—the claim for violation of the 
FDCPA—would likely be dismissed because Defendant is a creditor of the Plaintiff 
rather than a debt collection agency. The FDCPA applies only to debt collection 
agencies, not to creditors. See Brooks v. Citibank, N.A., 345 Fed. Appx. 260, 262 (9th 
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Cir. 2009) (“The text of the FDCPA as well as its legislative history make clear that 
Congress did not intend the Act to encompass creditors”). Economy, convenience, 
and fairness also weigh against retaining jurisdiction. The adversary proceeding has 
not been pending for a long time and has not been heavily litigated. 

Note 2
Being based upon the Court’s lack of jurisdiction, the dismissal does not prevent 

Plaintiff from re-filing the action in state court.   However, is so stating, the Court is 
not adressing the merits of any such action.

No appearance is required if submitting on the court's tentative ruling.  If you 
intend to submit on the tentative ruling, please contact James Yu or Daniel Koontz 
at 213-894-1522.   If you intend to contest the tentative ruling and appear, 
please first contact opposing counsel to inform them of your intention to do 
so.  Should an opposing party file a  late opposition or appear at the hearing, the 
court will determine whether further hearing is required.   If you wish to make a 
telephonic appearance, contact Court Call at 888-882-6878, no later than one hour 
before the hearing.
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                   ORDERED PUBLISHED
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In re: ) BAP No.  CC-15-1219-GDKi
)

ANDY DIAZ, ) Bk. No.  8:13-19194-CB
)

Debtor. )
______________________________)

)
)
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)
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)

v. ) O P I N I O N
)

WENETA M.A. KOSMALA, Trustee, )
)
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______________________________)

Submitted on January 21, 2016
at Pasadena, California

Filed - March 11, 2016

Appeal from the United States Bankruptcy Court
for the Central District of California

Honorable Catherine E. Bauer, Bankruptcy Judge, Presiding

                               

Appearances: Michael J. Carras of Conforti & Carras, APC argued
on behalf of Appellant Andy Diaz; Erin P. Moriarty
of the Law Offices of Weneta M.A. Kosmala argued
on behalf of Appellee Weneta M.A. Kosmala,
Trustee.

Before: GAN,1 DUNN, and KIRSCHER, Bankruptcy Judges.

1  Hon. Scott H. Gan, Bankruptcy Judge for the District of
Arizona, sitting by designation.
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GAN, Bankruptcy Judge:

Debtor Andy Diaz (“Diaz”) appeals from a final order

granting the motion of the chapter 72 trustee, Weneta M.A.

Kosmala (“Trustee”), to disallow Diaz’s homestead exemption

claimed under California law.  The Trustee’s motion was joined by

Susan Wilson, Diaz’s former mother in law and creditor in the

case.  Because the bankruptcy court incorrectly interpreted

California homestead law, we VACATE and REMAND.   

I.  FACTS

Prior to 2011, Diaz was married to Rebecca Wilson Diaz, and

lived at a residence in Fullerton, CA. (“Property”).  The couple

had a son, who is now about eight years old.  In October, 2011,

Diaz suffered two major brain aneurysms which required multiple

surgeries and initially left him in a coma for several weeks. 

After some time, Diaz awoke from the coma, but was unable to walk

or talk.  The aneurysms caused symptoms similar to a stroke. 

Diaz began recovering from the aneurysms, and after a few months,

was released to the care of his mother, who lived across the

street and six doors down from the Property.  As Diaz’s recovery

progressed, he regained the ability to walk and talk, however, he

remains unable to work and continues to receive Social Security

Disability benefits.  Diaz and Rebecca Wilson Diaz divorced in

2011.  On November 9, 2013, Diaz filed his chapter 7 case. 

2  Unless otherwise indicated, all chapter and section
references are to the Bankruptcy Code, 11 U.S.C. §§ 101-1532.
“Rule” references are to the Federal Rules of Bankruptcy
Procedure, Rules 1001-9037, and all “Civil Rule” references are
to the Federal Rules of Civil Procedure, Rules 1-86.
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Originally, Diaz claimed the California “wildcard”

exemptions of Cal. Civ. Proc. Code § 703.140(b).  After the

Trustee moved for turnover of the Property in 2015, Diaz filed an

amended schedule C to claim the automatic homestead exemption

under Cal. Civ. Proc. Code § 740.730(a)(3).  Because Diaz was

disabled, the amount of the exemption was $175,000.3 

Trustee objected to the claimed homestead exemption on the

basis that Diaz did not reside in the Property on the date of

filing, and that his absence could not be considered temporary

for the purposes of claiming the exemption under California law. 

Specifically, the Trustee argued that Diaz lacked a foreseeable

prospect of having the ability to resume occupancy of the

Property. 

The Trustee’s objection was supported by declarations of

Rebecca Wilson Diaz and her mother Susan Wilson, which are

virtually identical.  Their statements are as follows:

1. Diaz spent several months in hospitals and therapy

facilities before being released to his mother’s house;

2. Even 3½ years after the aneurysms, Diaz cannot care for

himself;

3. Diaz is never left alone and requires constant care

from his mother or brother Gilbert;

4. The Property is occupied by Diaz’s brother and sister-

in-law, Arthur and Priscilla;

5. Debtor has been allowed to spend the night at the 

3  Trustee has not contested Diaz’s disability, therefore if
he is eligible to claim the homestead exemption, the amount would
be $175,000.
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Property a few times, but only in the capacity of a

“visitor” and with his mother and Gilbert continuing to

provide care.  In the morning, Diaz is returned to his

mother’s house;

6. The bulk of Diaz’s personal effects remain at his

mother’s house;

7. Visitations with Diaz’s son occur at his mother’s

house; and

8. All correspondence is sent to Diaz’s mother’s house and

all interactions between Wilson Diaz and Diaz have

taken place there.

Diaz responded to the Trustee’s objection and argued that

his condition had improved dramatically and that he had returned

to living in the Property on a full-time basis.  Diaz questioned

the Trustee’s reliance on Susan Wilson’s testimony because as the

estate’s largest creditor, she would benefit from disallowing the

exemption.  Diaz supported his opposition with a declaration in

which he made the following statements:

1. Diaz has made great strides in his recovery as

evidenced by letters from his doctors (attached to the

declaration and to a supplemental declaration);

2. Diaz maintains the Property as his address on his

California Drivers License and voter’s registration and

receives all mail at the Property;

3. The mortgage and utilities at the Property are in

Diaz’s name;

4. Diaz’s personal belongings are at the Property;

5. Diaz maintains a separate bedroom in the Property;

-4-
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6. Arthur and Priscilla also live in the Property; and

7. Diaz is taking independent living classes.

Arthur and Gilbert Diaz also filed declarations stating that Diaz

resides in the Property.

Trustee filed a reply to Diaz’s opposition and argued that

Diaz provided no evidence that his absence was temporary. 

Trustee argued that because Diaz was living nearby at his

mother’s house, and the Property was occupied by family members,

Diaz did not need to change address information.  The mortgage

and utilities could remain in Diaz’s name but be paid by Arthur

and Priscilla.  Trustee argues that because Diaz was living at

his mother’s house, he had no use for his furniture and other

household items, which remained at the Property for the use of

Arthur and Priscilla.  Trustee again argued that Diaz was not

able to live alone or care for himself, so his absence could not

be temporary.

On June 30, 2015, the bankruptcy court held a hearing on the

Trustee’s motion.  At the end of the hearing, the court granted

the Trustee’s motion to disallow the homestead exemption, ruling:

And, you know, this is a sad situation, but I am
going to grant the motion of the Trustee.  This
has to do with a very substantial homestead, the
highest homestead that would be available. And I
cannot find that the debtor is entitled to this
homestead because at the time of the bankruptcy
three and a half years ago he was not living in
the property and it does appear to me that the
folks that have benefitted from this three and a
half years of bankruptcy are the relatives, so I
am going to grant the motion.

June 30, 2015 Hr’g Tr., at 16:11-20.

After the ruling, Diaz’s attorney asked if it would change

the court’s analysis if Diaz had been in a rehabilitation
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hospital instead of recovering at his mother’s house.  In

response, the court clarified the ruling:

Well, I –- I’d have to look at the law.  You’re
free to appeal.  I’m not saying I enjoyed making
this type of decision, but we do have to look at a
snapshot at the time of filing.  And there has
been a substantial period of time that has gone by
before he was able to move back into the house.
And as I said, I’m also a little suspicious, I’ve
got to tell you, that Mr. Diaz probably was not
capable of making the decision to file bankruptcy
and that the benefit totally went to his relatives
who stayed in that house.  And now – you know, now
$175,000 homestead exemption seems like an
incredibly large exemption for someone who hasn’t
lived in the house for a number of years.

June 30, 2015 Hr’g Tr., at 17:6-18.

On July 8, 2015, the bankruptcy court entered an order

granting the Trustee’s motion.  Diaz timely appealed.

II.  JURISDICTION

The bankruptcy court had jurisdiction pursuant to 28 U.S.C.

§§ 1334 and 157(b)(2)(B).  A bankruptcy court’s order denying an

exemption is a final, appealable order.  Preblich v. Battley, 181

F.3d 1048, 1056 (9th Cir. 1999).  We have jurisdiction under 28

U.S.C. § 158.

III.  ISSUE

Did the bankruptcy court err in interpreting the California

homestead exemption statute?

IV.  STANDARDS OF REVIEW

“The right of a debtor to claim an exemption is a question

of law that we review de novo.”  Elliott v. Weil (In re Elliott),

523 B.R. 188, 191 (9th Cir. BAP 2014).  The bankruptcy court’s

interpretation of state exemption laws is reviewed de novo.

Calderon v. Lang (In re Calderon), 507 B.R. 724, 728 (9th Cir.

-6-
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BAP 2014).  De novo review requires that we consider a matter

anew, as if no decision had been rendered previously.  Id.

V.  DISCUSSION

When a debtor files a Chapter 7 petition, all of the

debtor’s legal or equitable interests in property become property

of the estate, subject to the debtor’s right to reclaim certain

property as exempt.  Schwab v. Reilly, 560 U.S. 770, 774 (2010).

Section 522 provides a default list of exemptions, but allows

states to opt out of the federal scheme and define their own

exemptions.  11 U.S.C. §§ 522(b)(2), (b)(3)(A), (d).  California

has opted out of the federal exemption scheme.  Cal. Civ. Proc.

Code § 703.130.  The bankruptcy court decides the merits of state

exemptions, but the validity of the exemption is controlled by

California law.  LaFortune v. Naval Weapons Ctr. Fed. Credit

Union (In re LaFortune), 652 F.2d 842, 846 (9th Cir. 1981).

Therefore, we must interpret and apply California law to

determine whether Diaz was entitled to claim the homestead

exemption.

A.  California Homestead Exemption

Diaz has claimed the “automatic” homestead exemption of Cal.

Civ. Proc. Code §§ 704.710-704.810.  The automatic homestead

exemption protects a debtor from a forced sale and requires that

the debtor reside in the homestead property at the time of a

forced sale.  Redwood Empire Prod. Credit Ass’n v. Anderson (In

re Anderson), 824 F.2d 754, 757 (9th Cir. 1987); Cal. Civ. Proc.

Code §§ 704.710(a)-(c), 704.720, 704.730, 704.740.  The filing of

a bankruptcy petition constitutes a forced sale for purposes of
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the automatic homestead exemption.  Kelley v. Locke (In re

Kelley), 300 B.R. 11, 21 (9th Cir. BAP 2003). 

Section 704.710(c) provides:

“Homestead” means the principal dwelling (1) in which
the judgment debtor or the judgment debtor’s spouse
resided on the date the judgment creditor’s lien
attached to the dwelling, and (2) in which the judgment
debtor or the judgment debtor’s spouse resided
continuously thereafter until the date of the court
determination that the dwelling is a homestead.

Cal. Civ. Proc. Code § 704.710(c) was amended in 1983 to

remove the word “actually,” which appeared before “resided,” in

order to avoid a possible construction that a temporary absence,

such as a vacation or hospitalization, would defeat a debtor’s

right to claim the exemption.  See 17 Cal.L.Rev.Comm. Reports 854

(1983).  Several courts have relied on this amendment to find

that a debtor who did not physically occupy a property on the

filing date would not be precluded from claiming the automatic

homestead exemption if the absence was temporary.  See, e.g., In

re Pham, 177 B.R. 914, 918-20 (Bankr. C.D. Cal. 1994); In re

Bruton, 167 B.R. 923, 926 (Bankr. S.D. Cal. 1994); In re Dodge,

138 B.R. 602, 607 (Bankr. E.D. Cal. 1992).

Trustee construes the homestead law as creating a rule with

an exception.  According to the Trustee, the rule is that a

debtor must physically occupy the property on the filing date

with an intent to remain there, subject to an exception for

temporary absences.  Trustee argues that Diaz admits that he did

not reside in the Property on the petition date and urges us to

evaluate Diaz’s subsequent actions to determine whether his

absence was temporary.

-8-
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Diaz does not concede that the Property was not his

residence on the filing date.  Trustee’s suggested construction

improperly shifts the analysis from the Debtor’s intent to reside

in the Property and focuses instead on the Debtor’s temporary

absence and his intent to return to occupancy of the Property.

The purpose of the “continuous residency” requirement is to

prevent a judgment debtor from moving into a property after the

creation of a judgment lien or levy in order to establish an

exemption.  Hastings v. Holmes (In re Hastings), 185 B.R. 811,

814 (9th Cir. BAP 1995).  However, the filing of the petition

serves as both a hypothetical levy and as the operative date of

the exemption.  See Wolfe v. Jacobson (In re Jacobson), 676 F.3d

1193, 1199 (9th Cir. 2012)(“bankruptcy exemptions are fixed at

the time of the bankruptcy petition”); Nadel v. Mayer (In re

Mayer), 167 B.R. 186, 189 (9th Cir. BAP 1994)(“[t]he filing of

the petition constitutes an attempt by the trustee to levy on the

property.  It is this hypothetical levy the court must focus on

in analyzing [the debtor’s] entitlement to a homestead

exemption.”). 

Consequently, in a case where the filing of the petition

serves as the hypothetical levy, a debtor will always satisfy the

continuous occupancy requirement of the California automatic

homestead exemption because the date of attachment and the date

of the court determination that the exemption applies occur

simultaneously.  Therefore, Diaz is entitled to claim the

exemption only if he resided in the Property on the petition

date. 
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Under California law, the relevant factors for determining

if a debtor resides in a property are the physical fact of the

occupancy of the property and the debtor’s intention to live

there.  Kelley v. Locke (In re Kelley), 300 B.R. 11, 21 (9th Cir.

BAP 2003) (citing Ellsworth v. Marshall, 196 Cal.App.2d 471, 474

(1961)). 

Prior to the creation of the automatic homestead exemption

in 1975,4 California law provided that a party could obtain a

monetary exemption for his or her family residence only by

recording a declaration of homestead.  Webb v. Trippet, 235

Cal.App.3d 647, 650 (1991).  Actual residency was required to

claim the declared homestead.  See former Cal. Civ. Code § 1237

(“The homestead consists of the dwelling house in which the

claimant resides. . . .”). 

California courts have long held that a lack of physical

occupancy does not preclude a party from establishing actual

residency and claiming the homestead, if the claimant intends to

return.  See, e.g., Michelman v. Frye, 238 Cal.App.2d 698, 703-04

(1965) (holding that a wife who was forced to leave the family

dwelling could claim the homestead exemption despite not

physically residing there, if she intended to return); Catsiftes

v. Catsiftes, 29 Cal.App.2d 207, 210 (1938) (“residence can be

changed only by the union of act and intent”); Guiod v. Guiod, 14

Cal. 506, 507-08 (1860) (holding that temporary removal for a

4  See former Cal. Civ. Proc. Code § 690.235, providing for
an automatic “dwelling house” exemption; see also Krause v.
Super. Ct., 78 Cal.App.3d 499 (1978).  For a detailed history of
California homestead exemptions, see Taylor v. Madigan, 53
Cal.App.3d 943 (1975).
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specific purpose would not preclude a claim of homestead); Harper

v. Forbes, 15 Cal. 202, 204 (1860) (“The necessities of the

family, their maintenance, their health, or the education of the

children, may often require a temporary change of residence.  In

such cases the premises will still retain their original

character as a homestead.”); Moss v. Warner, 10 Cal. 296, 297-98

(1858)(holding that a three-year absence from the homestead did

not preclude claiming a homestead exemption because the family,

who temporarily lived with acquaintances due to safety concerns,

intended to return).

Conversely, physical occupancy on the filing date without

the requisite intent to live there, is not sufficient to

establish residency.  In Ellsworth v. Marshall, the court

determined that the Ellsworths did not “actually reside” in the

subject property despite their physical occupancy.  196

Cal.App.2d 471 (1961).  The court found that they had moved into

the property and declared a homestead exemption the day before a

scheduled sale and therefore did not have a “bona fide intention

to make the premises their home or residence.”  Id. at 476.

Physical occupancy on the petition date is therefore neither

a necessary nor sufficient condition of residency.  However,

whether the debtor physically occupies the property or not, the

debtor must have an intention to reside there.

In the present case, the bankruptcy court interpreted the

California homestead exemption as requiring physical occupancy on

the filing date.  The court’s decision was also apparently based

in part on the amount of the exemption, the finding that Arthur

and Priscilla Diaz benefitted from the bankruptcy and would
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benefit from the homestead exemption, and the finding that a

substantial amount of time had gone by before Diaz resumed

occupancy.  There is no evidence that the court considered Diaz’s

intent to reside in the property on the filing date or evaluated

the evidence supporting his intent. 

When the bankruptcy court has applied an incorrect legal

standard, we typically vacate the decision and remand so that the

bankruptcy court can apply the correct law to the facts. 

Calderon v. Lang (In re Calderon), 507 B.R. 724, 733 (9th Cir.

BAP 2014).  

In this case, we find that the record was not sufficiently

developed on the issue of Diaz’s intent to make the Property his

residence.  Because the declaration evidence focused on Diaz’s

ability to physically occupy the Property without assistance, the

record should be reopened to permit evidence of Diaz’s intent on

the filing date.  While a debtor’s intent can be inferred from

surrounding circumstances, the debtor’s inability to live

unassisted, the amount of the claimed exemption, or the fact that

family members may also benefit from the exemption are not

relevant factors to the analysis. 

B.  Burden of Proof

Trustee urges us to conclude that based on the Supreme Court

decision in Raleigh v. Illinois Dep’t of Revenue, 530 U.S. 15

(2000), Diaz should bear the burden of proof to establish his

right to claim the exemption.

Generally, a debtor’s claimed exemption is presumptively

valid, and the party objecting to a debtor’s exemption has the

burden of proving that the exemption is improper.  Carter v.
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Anderson (In re Carter), 182 F.3d 1027, 1029 n.3 (9th Cir. 1999);

Rule 4003(c).  If the objecting party can produce evidence

sufficient to rebut the presumption of validity, then the burden

of production shifts to the debtor to provide unequivocal

evidence to demonstrate that the exemption is proper.  Carter,

182 F.3d at 1029 n.3.  The burden of persuasion always remains

with the objecting party who must provide sufficient proof to

meet the preponderance of the evidence standard.  Id.

Trustee argues that in Raleigh, the Supreme Court held that

the burden of proof is a substantive aspect of a claim, so in the

absence of a federal interest requiring a different result, the

state law allocation of the burden should apply in an objection

to the claim in bankruptcy.  530 U.S. at 20-21.  California has

mandated the use of state exemptions in bankruptcy and has placed

the burden of proof on the party claiming the exemption.  See 

Cal. Civ. Proc. Code  §§ 703.580(b), 704.780(a).

At least three bankruptcy courts have held that Raleigh

requires the use of the California burden of proof in deciding an

exemption objection.  See In re Tallerico, 532 B.R. 774, 788

(Bankr. E.D. Cal. 2015); In re Pashenee, 531 B.R. 834, 837

(Bankr. E.D. Cal. 2015); In re Barnes, 275 B.R. 889, 898 n.2

(Bankr. E.D. Cal. 2002); see also Gonzalez v. Davis (In re

Davis), 323 B.R. 732, 740 (9th Cir. BAP 2005) (Klein, J.,

concurring).  We have previously acknowledged the possibility

that Raleigh requires use of the state law burden of proof for

state law exemptions, and have affirmed this procedure in an

unpublished memorandum.  Lopez v. Gill (In re Lopez), 2015 WL

5309580, *3 (9th Cir. BAP, September 3, 2015).
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Trustee argues that the application of the state law burden

of proof is further supported by the Ninth Circuit’s holding in

In re Jacobsen, that when exemptions are determined by state law,

“‘it is the entire state law applicable on the filing date that

is determinative’ of whether an exemption applies.”  676 F.3d

1193, 1199 (9th Cir. 2012)(citation omitted). 

In re Carter, was decided prior to Raleigh, and there is no

subsequent Ninth Circuit authority addressing the burden of proof

with respect to an exemption objection.  We are persuaded by the

reasoning in In re Tallerico and conclude that where a state law

exemption statute specifically allocates the burden of proof to

the debtor, Rule 4003(c) does not change that allocation.

VI.  CONCLUSION

The bankruptcy court incorrectly interpreted the California

homestead exemption statute.  For the reasons set forth above, we

VACATE the bankruptcy court’s order sustaining the Trustee’s

motion for disallowance of homestead exemption, and we REMAND for

further proceedings consistent with this decision. 
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Trustee’s objection as to the $26,707.00 in
fees and $927.08 in costs incurred in the
Michael Macchia bankruptcy;  and 3) sus-
tains the Trustee’s objection to FNB’s re-
maining $293,811 in fees and costs.

,
  

IN RE: Harry ROUSSOS and
Theodosios Roussos,

Debtors

Howard M. Ehrenberg, Chapter
7 Trustee, Plaintiff

v.

Harry Roussos, an individual; Theodos-
ios Roussos, an individual; Christine
Roussos, an individual; Paula Rous-
sos, an individual; O.F. Enterprises,
L.P., a California limited partnership;
Liro, Inc., a California corporation;
S.M.B. Investors Associates, L.P., a
California limited partnership; S.M.B.
Management, Inc., a California corpo-
ration; Chase Bank, N.A.; and OneW-
est Bank, N.A., Defendants

Case Nos.: 2:15–bk–21624–ER and
2:15–bk–21626–ER (jointly

administered)
Adv. Nos.: 2:15–ap–01404–ER

and 2:15–ap–01406–ER

United States Bankruptcy Court,
C.D. California,

Los Angeles Division.

Date: November 12, 2015, Time: 10:00
a.m., Location: Ctrm. 1568, Roybal
Federal Building, 255 East Temple
Street, Los Angeles, CA 90012

Signed November 25, 2015

Background:  Chapter 7 trustee brought
adversary proceeding in reopened case to

set aside sales orders as having been pro-
cured by debtors’ fraud on the court and to
recover from debtors and parties that as-
sisted them on fraud, breach of fiduciary
duty, and aiding and abetting theories. De-
fendants moved to dismiss.

Holdings:  The Bankruptcy Court, Ernest
M. Robles, J., held that:

(1) allegations in trustee’s complaint stat-
ed claim to set aside bankruptcy
court’s sales orders as having been
procured by fraud on the court, even in
absence of any allegation that debtors’
fraud had affected sales price;

(2) court could not modify date of orders
for relief under ‘‘for cause’’ provision,
nineteen years after debtors obtained
their Chapter 7 discharges and 13
years after cases were closed, to allow
trustee to pursue cause of action to
hold debtors’ personally liable for mis-
conduct occurring postpetition, but pri-
or to conversion of their individual
Chapter 11 cases;

(3) trustee did not sufficiently allege basis
for applying discovery rule in order to
extend time for pursuit of fraud and
breach of fiduciary duty claims; and

(4) trustee was independent of estate cred-
itor, and mere fact that creditor might
be barred, on waiver, judicial estoppel,
or other grounds, from challenging
sales that were allegedly orchestrated
by debtors to fraudulently deprive her
of her interest in estate assets did not
affect trustee’s ability to pursue cause
of action to set aside sales.

Motions denied.

1. Bankruptcy O2164.1
Bankruptcy court could take judicial

notice of documents filed in debtors’ Chap-
ter 7 cases without converting motion to
dismiss into motion for summary judg-
ment.
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2. Bankruptcy O2164.1

There is no limitations period on cause
of action to set aside judgment as having
been obtained by fraud on the court.  Fed.
R. Civ. P. 60(d)(3).

3. Bankruptcy O2056

Jurisdiction exists to consider cause of
action to set aside judgment as having
been obtained by fraud on the court even if
there are no adversary parties then pres-
ent before the court.  Fed. R. Civ. P.
60(d)(3).

4. Bankruptcy O2164.1

‘‘Fraud on the court,’’ such as will
warrant relief from judgment, embraces
only that species of fraud which does or
attempts to defile the court itself, or is a
fraud perpetrated by officers of court so
that the judicial machinery cannot perform
in the usual manner its impartial task of
adjudging cases that are presented for ad-
judication.  Fed. R. Civ. P. 60(d)(3).

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Bankruptcy O2164.1

In deciding whether there has been
‘‘fraud on the court,’’ such as will warrant
relief from judgment, court’s inquiry must
focus on whether the alleged fraud harms
the integrity of judicial process.  Fed. R.
Civ. P. 60(d)(3).

6. Bankruptcy O2164.1

Perjury or nondisclosure of evidence
may constitute ‘‘fraud on the court,’’ such
as will warrant relief from judgment, if the
perjury or nondisclosure was so fundamen-
tal that it undermined the workings of
adversary process itself.  Fed. R. Civ. P.
60(d)(3).

See publication Words and Phrases
for other judicial constructions and
definitions.

7. Bankruptcy O3080
Allegations in Chapter 7 trustee’s

complaint, that debtors, while their cases
were proceeding as individual Chapter 11
cases, had taken steps to deprive their
business associate’s widow of any interest
in parcels of real property included in
bankruptcy estates by fraudulently repre-
senting that parcels were overencumbered
and that would-be purchasers of these par-
cels were unrelated entities purchasing at
arm’s length and not, as was actually the
case, entities controlled by debtors, stated
claim to set aside bankruptcy court’s sales
orders as having been procured by fraud
on the court, even in absence of any allega-
tion that debtors’ fraud had affected sales
price.  Fed. R. Civ. P. 60(d)(3).

8. Bankruptcy O3072(1, 2)
Insider sales are subject to height-

ened scrutiny by bankruptcy court, in or-
der to ensure the fairness of the value
provided by sale and the good faith of
parties in executing the transaction.  11
U.S.C.A. § 363.

9. Bankruptcy O3072(2)
Bankruptcy court’s obligation in con-

nection with sale outside the ordinary
course of debtor’s business is to ensure
that optimal value is realized by the estate
under the circumstances.  11 U.S.C.A.
§ 363(b).

10. Bankruptcy O3080
Even assuming that there was some

time limit on cause of action to set aside
bankruptcy court’s sales orders as having
been obtained by fraud on the court, Chap-
ter 7 trustee’s complaint was filed within
reasonable time, where the United States
Trustee did not discover alleged fraud un-
til roughly one month prior to moving to
reopen case, and Chapter 7 trustee filed
complaint roughly two weeks after case
was reopened and he was appointed as
trustee.  Fed. R. Civ. P. 60(d)(3).
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11. Bankruptcy O2235, 3080, 3133, 3594
Fraud-on-the-court claim, to set aside

sales orchestrated by debtors prior to con-
version of their individual Chapter 11
cases to cases under Chapter 7, was never
scheduled as asset of Chapter 7 estates,
and thus was not abandoned when cases
were closed; prior Chapter 7 trustee’s fail-
ure to pursue this fraud-on-the-court claim
before cases were closed did not prevent
successor trustee from prosecuting such a
claim, once debtors’ alleged fraud was dis-
covered, in reopened cases.  11 U.S.C.A.
§ 554(c).

12. Bankruptcy O3080
Federal Rule of Civil Procedure codi-

fying court’s inherent power to set aside
judgments obtained by means of fraud on
the court, while it spoke only of setting
aside judgments and not of court orders,
had to be interpreted as providing basis
for relief from bankruptcy court’s sales
orders, to extent that such orders were
procured by Chapter 7 debtors’ fraud on
the court.  Fed. R. Civ. P. 60(d)(3).

13. Bankruptcy O3411, 3594
Unless bankruptcy court modified

date of orders for relief in cases converted
from Chapter 11 to ones under Chapter 7,
debtors’ bankruptcy discharge would re-
lieve them of any personal liability for
misconduct occurring postpetition and pre-
conversion, in allegedly procuring sales or-
ders to deprive business associate’s widow
of any interest in estate property that they
were selling by fraudulently representing
to bankruptcy court that it was overen-
cumbered and that purchasers were unre-
lated companies purchasing at arm’s
length rather than entities controlled by
debtors.  11 U.S.C.A. § 348(b).

14. Bankruptcy O3594
Bankruptcy court could not modify

date of orders for relief under ‘‘for cause’’
provision, nineteen years after debtors ob-

tained their Chapter 7 discharges and thir-
teen years after cases were closed, in or-
der to allow trustee in reopened cases to
pursue cause of action to hold debtors’
personally liable for misconduct occurring
postpetition, but prior to conversion of
their individual Chapter 11 cases to cases
under Chapter 7, when they allegedly con-
spired to commit fraud on the court in
order to sell estate property, free of the
interest of their business associate’s wid-
ow, to entities that they secretly con-
trolled.  11 U.S.C.A. § 348(b).

15. Limitation of Actions O95(1)

Discovery rule postpones accrual of
cause of action until the plaintiff discovers,
or has reason to discover, the cause of
action.

16. Limitation of Actions O179(2)

In order to rely on discovery rule to
delay the accrual of cause of action, plain-
tiff whose complaint shows on its face that
his claim would be time-barred without
benefit of discovery rule must specifically
plead facts to show both the time and
manner of discovery and his inability to
have made earlier discovery despite rea-
sonable diligence.

17. Bankruptcy O2157, 2162

Allegations in Chapter 7 trustee’s
complaint, regarding his belated discovery
of Chapter 7 debtors’ fraud and breach of
fiduciary duty in connection with sale of
estate assets once creditor provided him
with evidence that debtors had undisclosed
interests in entities to which assets were
sold, did not sufficiently allege basis for
applying discovery rule in order to extend
time for pursuit of fraud and breach of
fiduciary duty claims, absent any allega-
tion of what steps he took to discover
debtors’ misconduct; due diligence of credi-
tor who provided trustee with this infor-
mation could not be imputed to trustee.
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18. Bankruptcy O2154.1
Chapter 7 trustee had standing to

pursue fraud and breach of fiduciary duty
claims against Chapter 7 debtor, for alleg-
edly concealing their interest in entities to
which estate assets were sold, despite
debtors’ assertion that such claims be-
longed to creditors, the parties injured by
their alleged misconduct, not trustee.

19. Bankruptcy O2157, 2162
Allegations in Chapter 7 trustee’s

complaint, regarding his belated discovery
of Chapter 7 debtors’ fraud and breach of
fiduciary duty in connection with sale of
estate assets once creditor provided him
with evidence that debtors had undisclosed
interests in entities to which assets were
sold, did not sufficiently allege basis for
applying discovery rule in order to extend
time for pursuit of aiding and abetting
claims against parties who allegedly facili-
tated debtors’ misconduct, absent any alle-
gation of what steps he took to discover
debtors’ misconduct in order to establish
his due diligence.

20. Bankruptcy O2164.1
Chapter 7 trustee’s recovery against

Chapter 7 debtors’ non-debtor spouses, for
allegedly assisting debtors in their fraudu-
lent sale of estate assets to entities in
which debtors had undisclosed controlling
interests, had to be limited to those spous-
es’ separate property and any pre-bank-
ruptcy community property not included in
the estate.  11 U.S.C.A. § 524(a)(3).

21. Bankruptcy O3066(1), 3080
Allegations in Chapter 7 trustee’s

complaint, that Chapter 7 debtors orches-
trated sale of estate assets to entities that
they controlled by fraudulently represent-
ing that these entities were unaffiliated
purchasers with which sales had been ne-
gotiated at arms’ length, sufficiently al-
leged basis for finding that sales were void
ab initio, as having been procured by fraud

on court, and stated claim for turnover of
assets ‘‘sold’’ that was plausible on its face.
11 U.S.C.A. § 542.

22. Bankruptcy O2157, 3080

 Quieting Title O29

Just as there was no time limit on
cause of action to set aside bankruptcy
court’s sales orders as having been ob-
tained by fraud on the court, such that
Chapter 7 trustee’s cause of action was
timely pursued, following discovery of
debtors’ fraud, thirteen years after cases
were originally closed, trustee’s quiet title
claims were also timely.

23. Bankruptcy O3080

Chapter 7 trustee was independent of
estate creditor, and mere fact that creditor
might be barred, on waiver, judicial estop-
pel, or other grounds, from challenging
sales that were allegedly orchestrated by
debtors to fraudulently deprive her of her
interest in estate assets did not affect trus-
tee’s ability to pursue cause of action to set
aside sales as having been procured by
fraud on the court.

Richard M. Moneymaker, Moneymaker
& Moneymaker, David Burkenroad, Jona-
than Shenson, Los Angeles, CA, for Debt-
or.

AMENDED MEMORANDUM OF
DECISION DENYING MO-

TIONS TO DISMISS

Ernest M. Robles, United States
Bankruptcy Judge

At issue is whether a 21–year old bank-
ruptcy sale may be set aside for fraud on
the court under Fed. R. Civ. P. 60(d)(3),
even in the absence of specific allegations
that the fraud reduced the sales price.
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The fraud alleged here was so serious as
to prevent the judicial machinery from
performing ‘‘in the usual manner its impar-
tial task of adjudging cases that are pre-
sented for adjudication.’’  Anand v. CITIC
Corp. (In re Intermagnetics Am., Inc.),
926 F.2d 912, 916 (9th Cir.1991).  The
Chapter 7 Trustee’s Complaint to vacate
the sale for fraud on the court states a
claim upon which relief can be granted,
and the motions to dismiss are denied.1

I. Facts 2

In the early 1980s, August Michaelides
partnered with Theodosios Roussos
(‘‘Theodosios’’) and Harry Roussos (‘‘Har-
ry’’) 3 (collectively, the ‘‘Roussos Broth-
ers’’) to purchase two apartment buildings
in the greater Los Angeles area:  (1) a 20–
unit building located at 2727–2741 Abbott
Kinney Boulevard, Venice, CA (‘‘Abbot
Kinney Property’’) and (2) a 30–unit build-
ing located at 153 San Vicente Boulevard,
Santa Monica, CA (‘‘San Vicente Proper-
ty’’) (collectively, the ‘‘Properties’’).  Com-
plaint [Doc. No. 1] at ¶ 26.4  Pursuant to
the agreement with the Roussos Brothers,
August was to receive a 33 1/3% ownership
interest in the Abbot Kinney Property and
a 10% ownership interest in the San Vi-
cente Property.  Id. at ¶ 27.

August Michaelides died in 1992.  Id. at
¶ 28.  When his widow Lula Michaelides
(‘‘Michaelides’’) inquired about her pro-

rata share of income from the Properties,
she failed to receive satisfactory responses
from the Roussos Brothers.  Id. at ¶ 29.
Michaelides then discovered that the Rous-
sos Brothers had failed to include her hus-
band August on title to the Properties.
Id.

Michaelides commenced an action to
quiet title in the Los Angeles Superior
Court (‘‘State Court’’).5  Id. at ¶ 30.  On
March 2, 1994, the State Court entered
judgment awarding Michaelides monetary
damages and quieting title to the Proper-
ties.  Id. at ¶ 31.  On June 15, 1994, the
State Court entered an amended judgment
(‘‘Amended State Court Judgment’’)
awarding $600,000 in compensatory dam-
ages, $400,000 in punitive damages, and
$10,000 in costs, and quieting Michaelides’
title to the 10% interest in the San Vicente
Property and the 33 1/3% interest in the
Abbot Kinney Property.  Id. at ¶¶ 31–32.

The Roussos Brothers retained attorney
Robert Beaudry (‘‘Beaudry’’) to facilitate a
conspiracy in which the Properties would
fraudulently be transferred out of their
names and into the names of corporate
entities which they secretly controlled,
thereby extinguishing Michaelides’ frac-
tional interest.  Id. at ¶ 33.  In further-
ance of the conspiracy, Beaudry formed
S.M.B. and O.F., both of which were con-
trolled by Harry and Theodosios and their
spouses Paula and Christine.  Id. at ¶¶ 34–

1. This Court has jurisdiction pursuant to 28
U.S.C. §§ 157 and 1334 and General Order
No. 13–05 of the U.S. District Court for the
Central District of California.

2. In the context of a motion to dismiss, all
facially plausible allegations in the Complaint
are accepted as true.  Ashcroft v. Iqbal, 556
U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d
868 (2009).

3. Given names are used to distinguish multi-
ple parties with the same surname.  No disre-
spect is intended.

4. The Trustee filed two identical complaints—
one in Harry’s case (Adv. No. 2:15–ap–01406–
ER) and the other in Theodosios’ case (Adv.
No. 2:15–ap–01404–ER).  Unless otherwise
indicated, all citations to the docket refer to
Adv. No. 2:14–ap–01406–ER.  As the com-
plaints are identical, to avoid confusion the
Court refers to the complaint in the singular.

5. The action, Lula Michaelides, et al. v. Theo-
dosios Roussos, et al., was assigned Case No.
BC054809.
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36.  The Roussos Brothers then filed indi-
vidual chapter 11 petitions 6 and filed a
motion to sell the Properties to S.M.B. and
O.F. free and clear of Michaelides’ interest
(‘‘Sale Motion’’).  Id. at ¶¶ 37–39.  On Au-
gust 5, 1994, the Bankruptcy Court ap-
proved the sale, free and clear of Michae-
lides’ interest (‘‘Sale Order’’).  Id. at ¶ 40
and Exhibit 4. The Sale Order gave S.M.B.
and O.F. protection as good-faith purchas-
ers pursuant to § 363(m).  Id.

In approving the sale, the Bankruptcy
Court relied upon declarations submitted
by Theodosios and Harry, which falsely
stated that the sale was an arms-length
transaction;  that neither Theodosios or
Harry held any interest in S.M.B. and
O.F.;  and that the Properties were over-
encumbered.  Id. at ¶ 41.  The Bankrupt-
cy Court would not have approved the sale
had it known that Theodosios and Harry
controlled S.M.B. and O.F.;  that the Prop-
erties were not over-encumbered;  and that
the sale motion was part of the Roussos
Brothers’ conspiracy to dispossess Michae-
lides of her fractional interest.  Id. at ¶ 42.

On October 19, 1994, the Roussos Broth-
ers executed a grant deed conveying title
to the Abbott Kinney Property to O.F. Id.

at ¶ 45.  On November 29, 1994, the Rous-
sos Brothers executed a grand deed con-
veying title to the San Vicente Property to
S.M.B. Id. at ¶ 46.

[1] The Roussos Brothers’ chapter 11
cases were converted to chapter 7 on May
2, 1995.7  Both Harry and Theodosios re-
ceived discharges on January 2, 1996.8

Michaelides’ Amended State Court Judg-
ment was excepted from discharge.  Id. at
¶ 47.  The cases were closed on June 27,
2002.9

On November 14, 2005, Michaelides con-
ducted Theodosios’ judgment debtor exam-
ination, during which Theodosios falsely
testified that he and his brother Harry
were not limited partners of S.M.B.;  that
he did not know who the limited partners
of S.M.B. were;  that he had not spoken to
any of S.M.B.’s general partners;  and that
he and Harry had no interest in either
S.M.B. or O.F. Id. at ¶ 49.

On November 14, 2005, Michaelides filed
an alter ego action (‘‘Alter Ego Com-
plaint’’) in the Los Angeles Superior Court
alleging that O.F. and S.M.B. were alter

6. Theodosios and Harry’s voluntary chapter
11 petitions were filed on June 14, 1993.  The
cases were jointly administered.  Case No.
1:93–bk–31261–AG pertains to Harry;  Case
No. 1:93–bk–31265–AG pertains to Theodos-
ios.  When the cases were reopened in 2015,
new case numbers were assigned:  Case No.
2:15–bk–21624–ER pertains to Harry;  Case
No. 2:15–bk–21626–ER pertains to Theodos-
ios.

7. See Doc. No. 34, Case No. 2:15–bk–21624–
ER (order denying confirmation of Harry and
Theodosios’ joint consolidated second amend-
ed plan of reorganization and converting the
cases to chapter 7);  Doc. No. 12, Case No.
2:15–bk–21626–ER (same order in Theodos-
ios’ jointly-administered case).  The Court
may take judicial notice of documents filed in
Harry and Theodosios’ bankruptcy cases pur-
suant to Fed. E. Evid. 201 without converting

the motion to dismiss to a motion for sum-
mary judgment.  Barron v. Reich, 13 F.3d
1370, 1377 (9th Cir.1994) (matters of public
record may be judicially noticed);  Rose v.
Beverly Health & Rehab. Servs., Inc., 356 B.R.
18, 24 (E.D.Cal.2006), aff’d sub nom.  Rose v.
Beverly Health & Rehab. Servs., Inc., 295 Fed.
Appx. 142 (9th Cir.2008) (taking judicial no-
tice of bankruptcy court filings in the context
of a motion to dismiss).

8. See Doc. No. 101, Case No. 2:15–bk–21624–
ER (discharge of Harry);  Doc. No. 48, Case
No. 2:15–bk–21626–ER (discharge of Theo-
dosios).

9. See Doc. No. 362, Case No. 2:15–bk–21624–
ER (order closing Harry’s case);  Doc. No. 80,
Case No. 2:15–bk–21626–ER (order closing
Theodosios’ case).
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egos of the Roussos Brothers.  The Alter
Ego Complaint was dismissed.  Id. at ¶ 50.

On July 20, 2006, Beaudry resigned
from the California State Bar with charges
pending relating to Beaudry’s formation of
sham corporations on behalf of his clients.
Id. at ¶ 51.

In September and December 2014, Mi-
chaelides conducted Harry’s judgment
debtor examination.  Harry testified that
he had no interest in the Properties or in
O.F. and S.M.B. Id. at ¶ 53.

In the beginning of 2015, Michaelides
discovered that an arbitration action, Case
No. BS138099 (‘‘Arbitration Action’’), exist-
ed between Harry and Theodosios regard-
ing management of the Properties.  Id. at
¶ 56.  On June 19, 2012, Harry and his
spouse Christine commenced the Arbitra-
tion Action against Theodosios and his
spouse Paula.  Id. In connection with the
Arbitration Action, David Haberbush,
counsel for the Roussos Brothers, submit-
ted a declaration stating that he had acted
as legal counsel with respect to the Rous-
sos Brothers’ business operations pertain-
ing to the Properties.  See Declaration of
David Haberbush at 11 (attached to the
Complaint as Exhibit 8).

On June 18, 2015, Michaelides informed
the United States Trustee (‘‘UST’’) of the
Arbitration Action.  See generally Ex–
Parte Motion to Reopen Chapter 7 Case
under 11 U.S.C. § 350(b) [Doc. No. 367,
Case No. 2:15–bk–21624–ER].  On July 21,
2015, the UST moved to reopen Harry and
Theodosios’ chapter 7 cases and to appoint
a Chapter 7 Trustee.  The Court granted

the motion on July 23, 2015.  The Chapter
7 Trustee (‘‘Plaintiff’’) filed the instant
Complaints on August 4, 2015.

Based upon the foregoing allegations,
Plaintiff seeks to vacate the Sale Order for
fraud on the court pursuant to Fed. R. Civ.
P. 60(d)(3), and to vacate the grant deeds
transferring ownership of the Properties
to O.F. and S.M.B. Complaint at ¶¶ 61–68
(second claim for relief).  Plaintiff seeks a
declaratory judgment, pursuant to 28
U.S.C. § 2201, that the Properties are
property of the Roussos Brothers’ estates.
Id. at ¶¶ 58–60 (first claim for relief).
Plaintiff seeks to quiet title to the Proper-
ties as of August 5, 1994 (the date the Sale
Order was entered) pursuant to California
Code of Civil Procedure § 761.010. Id. at
¶¶ 67–73 (third claim for relief).  Plaintiff
seeks turnover of the Properties pursuant
to Bankruptcy Code § 542.10  Id. at ¶¶ 74–
79 (fourth claim for relief).  Finally, Plain-
tiff seeks compensatory and punitive dam-
ages for fraud and breach of fiduciary duty
against Harry and Theodosios, and seeks
compensatory and punitive damages
against Paula Roussos, Christine Roussos,
O.F., S.M.B., and S.M.B. Management for
aiding and abetting breach of fiduciary
duty.  Id. at ¶¶ 80–97 (fifth, sixth, and
seventh claims for relief).

Motions to Dismiss

Theodosios and Paula and O.F. Enter-
prises, L.P.;  Liro, Inc.;  S.M.B. Investors
Associates, L.P.;  and S.M.B. Management,
Inc. (collectively, ‘‘Defendants’’) move to
dismiss the Complaint.11  Defendants’ pri-
mary arguments are as follows:

10. Unless otherwise indicated, all statutory
citations refer to the Bankruptcy Code, 11
U.S.C. §§ 101–1532.

11. See generally Notice of Motion and Motion
to Dismiss Adversary Cases Pursuant to Fed-
eral Rule of Civil Procedure 12(b)(6) (filed by
Theodosios and Paula Roussos) (‘‘Theodosios
MTD’’) [Doc. No. 22], Notice of Motion and

Motion for an Order Dismissing Plaintiff’s
Claims for Relief Pursuant to Rule 12(b)(6)
(filed by O.F. Enterprises, L.P.;  Liro, Inc.;
S.M.B. Investors Associates, L.P.;  and S.M.B.
Management, Inc.) [Doc. No. 38], Reply of
Defendants Theodosios Roussos and Paula
Roussos to Plaintiff’s Opposition to Motion to
Dismiss (‘‘Theodosios Reply’’) [Doc. No. 58],
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1 A sale approved by a Bankruptcy
Court can be set aside only under
Rule 60(b) and not under Rule
60(d)(3).  The one-year statute of
limitations under Rule 60(b) has ex-
pired.  Theodosios Reply at 3–5.

1 Even if the sale could be set aside
under Rule 60(d)(3), the Complaint
fails to allege facts sufficient to sup-
port a finding of fraud on the court.
At most, the Complaint alleges that
fraud occurred against creditors.
Fraud against creditors does not
amount to fraud on the court per the
holdings of Menchise v. Steffen (In
re Steffen), 464 B.R. 450 (Bankr.
M.D.Fla.2012) and Gekas v. Pipin
(In re Met–L–Wood Corp.), 861 F.2d
1012 (7th Cir.1988).  Theodosios Re-
ply at 5–9. Further, the Rule 60(d)(3)
claim was not brought within a rea-
sonable time.  Theodosios MTD at
11–13.

1 The Complaint fails to allege that the
sales price of the Properties was re-
duced by the Roussos Brothers’ con-
spiracy.  Absent an allegation of
damages, the Sale Order cannot be
set aside.  Theodosios MTD at 16–
17;  Theodosios Reply at 15–18.

1 Plaintiff has not pleaded sufficient
new evidence to attack the Sale Or-
der.  Plaintiff’s request to vacate the
Sale Order contradicts public policy
in support of the finality of bank-
ruptcy sales.  Collateral attacks
against sale orders require an excep-
tional showing which Plaintiff has
not met.  Theodosios MTD at 20–21.

1 The claims for declaratory relief,
fraud, breach of fiduciary duty, aid-
ing and abetting breach of fiduciary
duty, and quiet title are barred by

the statute of limitations and cannot
be tolled by the discovery rule.
Theodosios MTD at 9–11;  Theodos-
ios Reply at 10–12 and 19–20.

1 Plaintiff lacks standing to pursue the
claim for fraud.  Theodosios Reply
at 12–13.

1 To the extent the Complaint seeks
damages based on actions taken by
Harry and Theodosios prior to the
conversion of their cases to chapter
7, the Complaint violates the dis-
charge injunction entered in Harry
and Theodosios’ chapter 7 cases.
Theodosios MTD at 15;  Theodosios
Reply at 18–19.

1 The claim for turnover under § 542
fails as a matter of law.  The proper-
ties as to which Plaintiff seeks turn-
over are no longer property of the
estate in light of the Sale Order.
Theodosios MTD at 14–15;  Theodos-
ios Reply at 21–22.

1 Plaintiff is judicially estopped from
bringing the Complaint because Mi-
chaelides raised the same objections
to the Sale Motion twenty-one years
ago.  Plaintiff waived any objections
to the sale based on Michaelides’ fail-
ure to convince the 1994 Bankruptcy
Court to sustain her objections to the
sale.  Theodosios MTD at 19–20.

II. Findings and Conclusions

A. The Complaint States a Claim Upon
Which Relief May Be Granted for
Fraud on the Court under Fed. R.
Civ. P. 60(d)(3)

Fed. R. Civ. P. 60(b) sets forth grounds
upon which the Court may relieve a party
from a final judgment or order.  Rule
60(d)(3) explains that ‘‘[t]his rule does not

and Reply to Trustee’s Omnibus Opposition to
Motion for an Order Dismissing Plaintiff’s
Claims for Relief Pursuant to Rule 12(b)(6)

(filed by O.F. Enterprises, L.P.;  Liro, Inc.;
S.M.B. Investors Associates, L.P.;  and S.M.B.
Management, Inc.) [Doc. No. 59].
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limit a court’s power to set aside a judg-
ment for fraud on the court.’’

[2, 3] Rule 60(d)(3) is a codification of
the Court’s ‘‘inherent power TTT to investi-
gate whether a judgment was obtained by
fraud.’’  Universal Oil Products Co. v.
Root Ref. Co., 328 U.S. 575, 580, 66 S.Ct.
1176, 90 L.Ed. 1447 (1946).  ‘‘There is no
statute of limitations for fraud on the
court.  And jurisdiction exists to consider
such a claim even if there are no adversary
parties then present before the court.’’
Valerio v. Boise Cascade Corp., 80 F.R.D.
626, 640 n. 10 (N.D.Cal.1978) aff’d, 645
F.2d 699 (9th Cir.1981).

[4, 5] Fraud on the court embraces
‘‘only that species of fraud which does or
attempts to, defile the court itself, or is a
fraud perpetrated by officers of the court
so that the judicial machinery can not per-
form in the usual manner its impartial task
of adjudging cases that are presented for
adjudication.’’  Anand v. CITIC Corp. (In
re Intermagnetics Am., Inc.), 926 F.2d
912, 916 (9th Cir.1991).  The inquiry must
focus upon ‘‘whether the alleged fraud
harms the integrity of the judicial pro-
cess’’:

‘[T]ampering with the administration of
justice in the manner indisputably
shown here involves far more than an
injury to a single litigant.  It is a wrong
against the institutions set up to protect
and safeguard the public, institutions in
which fraud cannot complacently be to-
lerated consistently with the good order
of society.  Surely it cannot be that
preservation of the integrity of the judi-
cial process must always wait upon the
diligence of litigants.  The public wel-
fare demands that the agencies of public
justice be not so impotent that they
must always be mute and helpless vic-
tims of deception and fraud.’

Intermagnetics, 926 F.2d at 916–917 (cit-
ing Hazel–Atlas Glass Co. v. Hartford–

Empire Co., 322 U.S. 238, 246, 64 S.Ct.
997, 88 L.Ed. 1250 (1944), overruled on
other grounds, Standard Oil of Cal. v.
United States, 429 U.S. 17, 18, 97 S.Ct. 31,
50 L.Ed.2d 21 (1976)).

[6] As explained by the Ninth Circuit
in United States v. Estate of Stonehill, 660
F.3d 415, 444– 45 (9th Cir.2011):

Most fraud on the court cases involve a
scheme by one party to hide a key fact
from the court and the opposing party.
For example, in Levander a corporate
officer testified in a deposition that the
corporation had not sold its assets, and a
bankruptcy court subsequently entered
a judgment against only the corporation.
Levander, 180 F.3d at 1116–17.  It
turned out that the corporation had in
fact transferred all of its assets to a
related partnership.  Id. We held that
the false testimony constituted fraud on
the court, and the bankruptcy court was
allowed to amend its order to include the
partnership as an additional party to the
judgment.  Id. at 1122–23.

Perjury or nondisclosure of evidence may
constitute fraud upon the court if ‘‘that
perjury or nondisclosure was so fundamen-
tal that it undermined the workings of the
adversary process itself.’’  Id. at 445.

[7] The Complaint alleges facts suffi-
cient to state a claim for fraud on the
court.  The Complaint alleges that the
Roussos Brothers, as Chapter 11 debtors-
in-possession, obtained court approval of
the sale of the Properties to corporate
entities they secretly controlled.  To ob-
tain approval of the sale, the Roussos
Brothers submitted declarations falsely
stating that the sale was at arms-length
and that they had no interest in the pur-
chaser entities.

The Roussos Brothers’ false declarations
made it impossible for the Bankruptcy
Court to ‘‘perform in the usual manner its
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impartial task of adjudging’’ the sale mo-
tion.  Intermagnetics, 926 F.2d at 912.
The court’s impartial review was fatally
compromised by its lack of awareness of a
crucial fact—that the purported arms-
length sale was in reality a sale to entities
controlled by insiders.

[8] Nothing in the Bankruptcy Code
prohibits a sale to insiders.  However, in-
sider sales are subject to ‘‘heightened scru-
tiny to the fairness of the value provided
by the sale and the good faith of the
parties in executing the transaction.’’  In
re Family Christian, LLC, 533 B.R. 600,
622 (Bankr.W.D.Mich.2015).  This is be-
cause insiders ‘‘usually have greater oppor-
tunities for TTT inequitable conduct.’’  Fa-
bricators, Inc. v. Technical Fabricators,
Inc. (Matter of Fabricators, Inc.), 926 F.2d
1458, 1465 (5th Cir.1991).  See also In re
Tidal Const. Co., Inc., 446 B.R. 620, 624
(Bankr.S.D.Ga.2009) (‘‘[E]ven when parties
are completely forthright with the facts
surrounding the transfer, § 363 sales to
insiders are subject to a higher scrutiny
because of the opportunity for abuse.’’);
Rickel & Associates v. Smith (In re Rickel
& Associates, Inc.), 272 B.R. 74, 100
(Bankr.S.D.N.Y.2002) (same);  In re W.A.
Mallory Co., Inc., 214 B.R. 834, 837
(Bankr.E.D.Va.1997) (same).

A sale to insiders is fundamentally dif-
ferent from a sale at arms-length.  In an
arms-length transaction, the asset’s expo-
sure to the marketplace insures that the
price is reasonable.  Insider sales, by their
very nature, lack this characteristic.  In-
siders do not have an incentive to aggres-
sively market the assets to obtain the
highest price.  Their incentive is just the
opposite– the less marketing, and the low-
er the price, the better.

[9] ‘‘The court’s obligation in § 363(b)
sales is to assure that optimal value is
realized by the estate under the circum-
stances.’’  Simantob v. Claims Prosecutor,

LLC (In re Lahijani), 325 B.R. 282, 288–
89 (9th Cir. BAP 2005).  As a result of the
Roussos Brothers’ false declarations, the
court could not apply the heightened scru-
tiny necessary to insure that the insider
sale yielded optimal value.  By preventing
the court from applying the correct legal
standard, the Roussos Brothers’ ‘‘perjury
TTT was so fundamental that it undermined
the workings of the adversary process it-
self.’’  Stonehill, 660 F.3d at 445.

Similar to the situation in Levander v.
Prober (In re Levander), 180 F.3d 1114
(9th Cir.1999), the perjury was part of a
scheme by the Roussos Brothers to ‘‘hide a
key fact from the court and the opposing
party.’’  Stonehill, 660 F.3d at 445 (de-
scribing Levander ).  In Levander, the key
hidden fact was that a corporation had
transferred its assets to a related partner-
ship that neither the Court nor the parties
knew existed.  Levander, 180 F.3d at 1120.
As a result of the corporation’s perjured
statement that the assets had not been
transferred, the Levander court imposed
attorney’s fees upon the wrong party.  Id.
The perjury was serious enough to consti-
tute fraud upon the court because there
was no way that the court or the parties
could be aware of the deception:  ‘‘[T]he
perjury and non-disclosure in the instant
case (that the Corporation had transferred
its assets to shell entities months before
the Corporation testified in depositions
that the Corporation’s ‘assets haven’t been
sold’) was not—and could not have been—
an issue at the attorneys’ fees hearing, as
neither the court nor the Levanders knew
that the Partnership existed.’’  Id.

The false statements here are at least
as serious as those in Levander.  As was
the case in Levander, the Bankruptcy
Court did not know, and could not have
known, that the entities purportedly pur-
chasing the Properties at arms-length
were in fact secretly controlled by the
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debtors-in-possession, the Roussos Broth-
ers.  As a result of this hidden fact, the
adversary process could not function in its
normal fashion.  No objections were as-
serted to the sale based on the insider
status of the purchaser entities.  In a nor-
mally functioning adversary process, pro-
posed sales to insiders frequently generate
considerable creditor opposition.  For ex-
ample, in Family Christian, the debtors
voluntarily withdrew a motion to sell sub-
stantially all of their assets to an insider
after encountering numerous objections
from creditors.  533 B.R. at 607.  Even
after the debtors obtained court approval
of more robust bidding procedures, sub-
stantial creditor opposition to the insider
bid persisted.  Id. at 604.  See also Tidal
Construction, 446 B.R. at 622 (describing
creditor objections to an insider sale);
W.A. Mallory Co., 214 B.R. at 835–36
(same).

The Complaint’s omission of allegations
that the 1994 sales price was materially
lower as a result of the fraud does not
defeat the fraud on the court claim.  In
this respect, the Court declines to follow
Menchise v. Steffen (In re Steffen), 464
B.R. 450 (Bankr.M.D.Fla.2012) and Gekas
v. Pipin (In re Met–L–Wood Corp.), 861
F.2d 1012 (7th Cir.1988).  Both cases held
that it would be fraud against creditors,
but not fraud on the court, for a debtor’s
controlling officer ‘‘to use his control to
walk off with its [the debtor’s] principal
assets for a song, shucking off the unse-
cured creditors in the process.’’  Met–L–
Wood, 861 F.2d at 1019.  As rationale for
their holdings, Steffen and Met–L–Wood
point to the necessity of finality in bank-
ruptcy sales to maximize the sales price.
Met–L–Wood, 861 F.2d at 1019;  Steffen,
464 B.R. at 459–60.

Steffen and Met–L–Wood pay insuffi-
cient attention to the decreased sale price
that inevitably results when debtors collu-
sively sell assets to entities under their
secret control.  As discussed, debtors in
such schemes have no incentive to aggres-
sively market the assets so that the estate
obtains optimal value.  Therefore, immun-
izing fraudulent and collusive sales from
later attack decreases sale prices.  And
allowing the court to remain infected by
such serious fraud undermines the legiti-
macy of the bankruptcy sales process, fur-
ther deterring serious bidders.

Indeed, the Sale Motion suggests that
the Properties may not have been ade-
quately marketed.12  Theodosios’ declara-
tion in support of the Sale Motion states
that he did not enter into a listing agree-
ment with any real estate brokers, pur-
portedly because each broker demanded
exclusivity and Theodosios ‘‘wanted the
widest possible base of support in market-
ing’’ the Properties.  Declaration of Theo-
dosios Roussos at ¶ 14 (Complaint, Exhibit
4).  The marketing efforts consisted of
informal contact with real estate brokers
and the distribution of flyers.  Id. The
Sale Motion does not specify how many
flyers were distributed or where they were
distributed.  Once again, the Bankruptcy
Court’s lack of awareness of the true na-
ture of the sale prevented it from applying
the heightened scrutiny that could have
brought to light any inadequacies in the
marketing process.

Relying upon Robertson v. Isomedix,
Inc. (In re Int’l Nutronics, Inc.), 28 F.3d
965 (9th Cir.1994) and Stan Lee Media,
Inc. v. Conan Sales Co., LLC, 2:11–cv–
06861–SVW, Doc. No. 91 (C.D.Cal. Feb. 8,
2012) (unpublished disposition), aff’d, 546
Fed.Appx. 725 (9th Cir.2013), Defendants
contend that the Complaint does not allege

12. The Sale Motion is attached to the Com-
plaint and is therefore properly considered by

the Court in the context of a motion to dis-
miss.
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facts sufficient to state a claim for fraud on
the court.  As explained below, those cases
do not apply.

In Nutronics, the Chapter 7 Trustee
rejected two competing offers to purchase
the debtor’s assets submitted by Isomedix
and Radiation Sterilizers, Inc. (‘‘RSI’’).
Nutronics, 28 F.3d at 967.  The Trustee
instructed Isomedix and RSI to submit
new bids.  Id. Upon learning that they
were the only two bidders, Isomedix and
RSI formed a joint venture and submitted
a much lower combined bid, which the
Trustee ultimately accepted.  Id. The
Trustee sought and obtained approval of
the combined Isomedix/RSI bid from the
Bankruptcy Court.  Id. In so doing, the
Trustee expressed no objection to the Iso-
medix/RSI joint bid.  Id.

Twenty-two months after obtaining
court approval of the sale to Isomedix/RSI,
the Trustee filed an adversary proceeding
against Isomedix and RSI seeking to inval-
idate the sale.  Id. The Trustee alleged
that the combined bid constituted an un-
lawful business combination in violation of
the Sherman Anti–Trust Act. Id. The
Trustee sought to avoid the sale under
§ 363(n), which provides that sales may be
avoided ‘‘if the sale price was controlled by
an agreement among potential bidders at
such sale.’’  Id.

The Nutronics court affirmed the dis-
missal of the Trustee’s complaint.  Id. at
971.  The court explained that the Trus-
tee’s claim under § 363(n) was more ap-
propriately characterized as a motion for
relief from a final order under Rule
60(b)(3).  Id. at 969.  As such, the claim
was barred by Rule 60(b)’s one-year stat-
ute of limitations.  Id.

The court found that the claims were
also barred by res judicata.  Id. at 970.
In making this finding, the court empha-
sized that the Trustee was fully aware of

the collusive behavior at the time he
sought court approval of the sale order:

Here the Trustee bases his present anti-
trust claim on collusive behavior of Iso-
medix and RSI that was known to him
at the time he sought confirmation of
the sale, and, indeed, the ‘‘collusion’’ was
apparent on the face of the bid.  If the
joint bid was unduly low because of un-
lawful collusion, and that fact was known
to the trustee at the time, then it should
have been brought to the attention of
the bankruptcy court.  There is little
purpose in the court’s confirming a sale
if it has no power or duty to determine
whether the terms of sale are in the best
interests of the estate.  Thus this pro-
ceeding confirming the sale was a per-
functory and narrow one only because
the Trustee chose not to make it other-
wise.

Id.

The facts of Nutronics bear little rela-
tion to the facts of the present case.  The
Trustee’s complaint in Nutronics did not
even assert a claim for fraud on the court.
The Nutronics court based its decision
upon Rule 60(b) (not Rule 60(d)(3)), and
upon the fact that the Trustee was pre-
cluded from asserting the collusion claim
as a result of his failure to do so previous-
ly.  In determining that the Trustee’s com-
plaint could be characterized only as a
motion under Rule 60(b), the Nutronics
court implicitly concluded that whatever
fraud may have occurred was not serious
enough to constitute fraud on the court.

The Court notes that the fraud alleged
in Nutronics was far less serious than the
fraud alleged here.  It is unclear whether
the bankruptcy court that approved the
sale to the Isomedix/RSI joint venture was
aware of the fact that Isomedix and RSI
had submitted separate higher competing
bids before submitting a lower combined
bid.  The court, however, was aware of the
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essential facts of the sale, including the
identity of the purchasers, the fact that the
purchasers had submitted a joint bid, and
the sales price.

In the present case, the court was not
aware of an essential fact of the sale–
namely, that the purchaser entities, pur-
portedly acquiring the Properties at arms-
length, were in fact under the secret con-
trol of the debtors-in-possession, the Rous-
sos Brothers.  Even more damaging, the
court’s lack of awareness was a direct re-
sult of the false declarations submitted by
the Roussos Brothers.

Contrary to Defendants’ contention, Nu-
tronics does not stand for the proposition
that a bankruptcy sale may be attacked
only under Rule 60(b), and never under
Rule 60(d)(3).  Such a reading would evis-
cerate the Court’s broad equitable powers
to cleanse itself of fraud and would render
Rule 60(d) meaningless, at least with re-
spect to bankruptcy sales.

Stan Lee Media is likewise inapposite.
In Stan Lee, Chapter 11 debtor-in-posses-
sion Stan Lee Media, Inc. (‘‘SLMI’’) ob-
tained bankruptcy court approval of a
settlement with creditor Conan Sales
Company, LLC (‘‘CSC’’).  Stan Lee, 2:11–
cv–06861–SVW, Doc. No. 91, at *3. SLMI
sought the agreement so that its intellec-
tual property assets would not be fore-
closed upon by CSC. Id.Under the agree-
ment, SLMI assigned its IP assets to
CSC in exchange for a $275,000 payment.
Id.

Ten years later, SLMI, facing seller’s
remorse, moved to invalidate the court-
approved settlement agreement, asserting
fraud on the court.  Id. at *9. As the basis
for its fraud on the court claim, SLMI
alleged that (1) its shareholders had not
received notice of the proposed settlement;
(2) one of its attorneys, Arthur Lieberman,
held a financial interest in adverse party

CSC;  (3) the settlement motion had not
disclosed the true value of the assets;  (4)
the stipulation approving the settlement
was not signed by a legally authorized
representative;  and (5) the settlement was
not approved by the board.  Id.

The Stan Lee court rejected SLMI’s
arguments.  The court explained that
SLMI’s shareholders were not entitled to
notice of the settlement agreement.  Id. at
*7. It acknowledged that attorney Lieber-
man may have been conflicted, but pointed
out that the agreement was negotiated by
another attorney, Klausner, with the full
support of the creditor’s committee.  Id. at
*7–8. The court further noted that there
was no evidence that Klausner had acted
other than in the best interests of the
creditor’s committee.  Id. at *10.  The evi-
dence showed that Klausner had negotiat-
ed an arms-length agreement on the com-
mittee’s behalf.  Id.

The facts of Stan Lee are nothing like
those of the present case.  In contrast to
Stan Lee, the sale in the present case was
not at arms-length and the debtors-in-pos-
session concealed that fact from the Bank-
ruptcy Court.  The debtors-in-possession
were not acting in the best interests of the
estate, as opposed to Klausner, whom the
Stan Lee court found acted in the best
interests of the creditor’s committee.

[10] The Court rejects Theodosios’
contention that the Rule 60(d)(3) claim for
relief is barred for not being brought with-
in a reasonable period of time.  ‘‘There is
no statute of limitations for fraud on the
court.’’  Valerio v. Boise Cascade Corp., 80
F.R.D. 626, 640 n. 10 (N.D.Cal.1978) aff’d,
645 F.2d 699 (9th Cir.1981).  Even if a
statute of limitations did apply, the Com-
plaint alleges that Michaelides did not dis-
cover the fraud until 2015.  Complaint at
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¶ 56.13  The UST did not discover the
fraud until June 18, 2015, shortly before
filing the motion to reopen.  The Chapter
7 Trustee, the real party in interest, was
appointed shortly after the Court granted
the motion to reopen, and discovered the
fraud upon being appointed.  Therefore,
the Complaint was brought within a rea-
sonable time.

[11] The Court rejects Theodosios’ ar-
gument that the fraud on the court claim
was irrevocably abandoned by the previous
Chapter 7 Trustee when the cases were
closed in 2002.  Section 554(c) provides
that ‘‘any property scheduled under sec-
tion 521(a)(1) of this title not otherwise
administered at the time of the closing of a
case is abandoned to the debtor and ad-
ministered for purposes of section 350 of
this title.’’  Harry and Theodosios did not
schedule the claim for fraud on the court,
so section § 554(c) does not apply.  The
fraud on the court claim remains property
of the estate pursuant to § 554(d), which
provides that ‘‘property of the estate that
is not abandoned under this section and
that is not administered in the case re-
mains property of the estate.’’

[12] At oral argument, Harry asserted
that under Rule 60(d)(3), the Court could
not set aside the Sale Order because Rule
60(d)(3) refers only to setting aside judg-
ments, not orders.  Harry pointed to Rule
60(b)’s provision for relief from a ‘‘final
judgment, order, or proceeding,’’ and sug-
gested that the omission of ‘‘order’’ in Rule
60(d)(3) was an intentional limitation upon
the Court’s power.

Harry’s argument misapprehends the
Court’s broad-ranging equitable powers to
cleanse itself of fraud under Rule 60(d)(3).
Courts have spoken with clarity and firm-
ness on this issue:  ‘‘The power to unearth
[fraud upon the court] is the power to
unearth it effectively.  Accordingly, a fed-
eral court may bring before it by appropri-
ate means all those who may be affected
by the outcome of its investigationTTTT
No doubt, if the court finds after a proper
hearing that fraud has been practiced upon
it, or that the very temple of justice has
been defiled, the entire cost of the pro-
ceedings could justly be assessed against
the guilty parties.’’  Universal Oil Prod-
ucts Co. v. Root Ref. Co., 328 U.S. 575, 580,
66 S.Ct. 1176, 90 L.Ed. 1447 (1946).

Adopting Harry’s argument would ren-
der bankruptcy courts impotent against
the machinations of fraudsters.  Much of
the business of a Bankruptcy Court is
conducted through orders rather than
judgments.  For example, a chapter 11
plan, which can permanently alter the
rights of creditors and in many cases sub-
stantially reduce the value of their claims,
is confirmed through an order, not a judg-
ment.

B. The Fifth Claim for Relief (Fraud)
and Sixth Claim for Relief (Breach
of Fiduciary Duty) are Dismissed
with Leave to Amend

The fifth and sixth claims for relief seek
compensatory and punitive damages
against Harry and Theodosios, based upon

13. The Complaint alleges that Michaelides
discovered the arbitration action—which pro-
vides evidence of Harry and Theodosios’ con-
trol of S.M.B. and O.F.—‘‘in the beginning of
2015.’’  Complaint at ¶ 56.  Defendants’ con-
tention that the fraud was discovered in 2005
misreads the Complaint.  First, the Chapter 7
Trustee was not even appointed until 2015
and therefore could not have discovered the

fraud in 2005.  Second, the Complaint alleges
that Michaelides conducted a judgment debt-
or examination of Theodosios in 2005, and
that Theodosios falsely stated that he had no
interest in O.F. and S.M.B. Therefore, even if
Michaelides’ knowledge in 2005 could imput-
ed to the Trustee (which it cannot be), Mi-
chaelides had no knowledge of the fraud in
2005.
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Harry and Theodosios’ procurement of the
August 5, 1994 Sale Order, and subsequent
transfer of the Properties to O.F. and
S.M.B. on October 19 and November 29,
1994.  Harry and Theodosios’ cases were
converted to chapter 7 on May 2, 1995.
Both Harry and Theodosios received dis-
charges on January 12, 1996.

Harry and Theodosios’ personal liability
for any wrongful actions associated with
procuring the Sale Order was terminated
by the January 12, 1996 discharge.  The
period under which the discharge could be
revoked under § 727(e)(1) expired on Jan-
uary 12, 1997.  The period under which
the discharge could be revoked under
§ 727(e)(2) expired on June 27, 2002, the
date the cases were closed.  Section 727(e)
is a statute of repose and, as such, its
deadlines are not subject to equitable toll-
ing.  See Elliott v. Weil (In re Elliot), 529
B.R. 747, 754 (9th Cir. BAP 2015) (‘‘We
agree with the First Circuit BAP that,
based upon the logic of the Supreme
Court’s decision in Kontrick, § 727(e) is
both Congress’s grant to, and limitation
on, a bankruptcy court’s subject matter
jurisdiction over discharge revocation ac-
tions.  Section 727(e) is a non-waivable
statute of repose, and its time limits are
not subject to tolling such that the failure
to commence a § 727(d) adversary pro-
ceeding within the time period specified in
§ 727(e) deprives the bankruptcy court of
jurisdiction to adjudicate that action.’’).

[13] Plaintiff attempts to avoid the ef-
fect of the discharge injunction by arguing
that the Court should modify the date of
the order for relief under § 348(b).  Sec-
tion 348(b) provides that ‘‘[u]nless the

court for cause orders otherwise,’’ the date
of the order for relief in a converted case
is the date upon which the case was con-
verted.  As applied to the present case,
§ 348(b) means that the date of the order
for relief in Harry and Theodosios’ chapter
7 bankruptcies was May 2, 1995 (the date
the chapter 11 cases were converted to
chapter 7).  Consequently, unless the date
of the order for relief is modified ‘‘for
cause,’’ the chapter 7 discharge expunges
Harry and Theodosios’ liability for the con-
duct associated with procuring the Sale
Order, since that conduct occurred precon-
version.  See, e.g., In re Toms, 229 B.R.
646, 653 (Bankr.E.D.Pa.1999) (‘‘Thus, when
a bankruptcy case is converted to chapter
7 from chapters 11, 12 or 13, section 727(b)
renders dischargeable all debts which
arose before the date of conversion’’).

[14] At least one court has modified
the date of the order for relief to prevent
the debtors from receiving a discharge of
debts accrued post-filing but pre-conver-
sion.  The court in In re Morris, 155 B.R.
422, 431 (Bankr.W.D.Tex.1993) reasoned
that modifying the date was appropriate
because the debtors converted solely to
discharge $100,000 in post-petition gam-
bling debts.14  However, Plaintiff cites no
authority—and the Court has found
none—in which cause existed to modify the
date of the order for relief nineteen years
after the debtors’ discharge and thirteen
years after the closing of the cases.  Such
retroactive modification of the date would
be inconsistent with the finality of the
discharge, exemplified by § 727’s strict
limitations on discharge revocation.

14. Other courts addressing the issue failed to
find sufficient cause to modify the date.  See,
e.g., In re Toms, 229 B.R. 646, 657 (Bankr.
E.D.Pa.1999) (although debtor’s conversion
would discharge law firm’s fees, the conver-
sion from chapter 13 to chapter 7 was not in
bad faith because the chapter 13 case had no

reasonable likelihood of success);  Rosenberg
v. Corio (In re Corio), No. ADV. 07–1899, 2008
WL 4372781 (D.N.J. Sept. 22, 2008) (debtor’s
conversion from chapter 13 to chapter 7
shortly after creditors had obtained stay-relief
to pursue entry of a state court judgment was
not in bad faith).
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The consequences of retroactive modifi-
cation of the date of the order for relief
are greater than those of invalidating the
Sale Order.  Modifying the date would re-
establish the enforceability of debts that
have long been discharged.  Such modifi-
cation would affect numerous parties, most
of whom are not before the Court.

The Court finds that, as a matter of law,
§ 348(b) may not be invoked to modify the
date of the order for relief nineteen years
after discharge and thirteen years after
case closing.  As a result, the discharge
injunction bars Plaintiff from seeking to
recover against Harry and Theodosios’
personal, non-estate property with respect
to the fraud and breach of fiduciary duty
claims.

However, the discharge injunction does
not prevent Plaintiff from naming Harry
and Theodosios as nominal parties provid-
ed it is clear that Plaintiff will not seek to
collect against their personal assets.  See
Rader v. Carson (In re Rader), 488 B.R.
406, 415 (9th Cir. BAP 2013) (‘‘In Munoz,
the court was faced with determining
whether the discharge injunction would be
violated if a party sought to establish lia-
bility against a debtor solely for the pur-
pose of pursuing payment from a third
party.  The court in Munoz decided it
would not, and stated that ‘[w]here the
purpose of the action is to collect from a
collateral source, such as insurance or the
UEF [Uninsured Employers Fund], and
the plaintiff makes it clear that it is not
naming the debtor as a party for anything
other than formal reasons, no bankruptcy
court order is necessary.’ ’’).

[15, 16] The Court also finds that
Plaintiff has failed to sufficiently plead
that the claims for fraud and breach of
fiduciary duty are not barred by the stat-
ute of limitations.  Under California law,
an action based on fraud accrues on the
date the Plaintiff discovers the facts con-

stituting the fraud.  California Code of
Civil Procedure §§ 337 and 338(d).  The
‘‘discovery rule’’ ‘‘postpones accrual of a
cause of action until the plaintiff discovers,
or has reason to discover, the cause of
action.’’  Fox v. Ethicon Endo–Surgery,
Inc., 35 Cal.4th 797, 27 Cal.Rptr.3d 661,
110 P.3d 914, 920 (2005).  ‘‘In order to rely
on the discovery rule for delayed accrual
of a cause of action, ‘[a] plaintiff whose
complaint shows on its face that his claim
would be barred without the benefit of the
discovery rule must specifically plead facts
to show (1) the time and manner of discov-
ery and (2) the inability to have made
earlier discovery despite reasonable dili-
gence.’ ’’  Id. at 920–21 (internal citations
omitted).

[17] The Complaint contains extensive
allegations regarding Michaelides’ at-
tempts to uncover the fraud and breach of
fiduciary duty, but does not contain suffi-
cient allegations showing that Plaintiff, the
Trustee, exercised the required diligence.
Michaelides’ actions cannot be imputed to
the Trustee.

[18] Finally, the Court rejects Defen-
dants’ argument that the Trustee lacks
standing to pursue the fraud and breach of
fiduciary claims.  Defendants invoke the
Wagoner Rule, a Second Circuit doctrine
holding that the Trustee lacks standing to
assert claims predicated upon injury to
creditors.  In CarrAmerica Realty Corp.
v. Nvidia Corp., 302 Fed.Appx. 514, 517
(9th Cir.2008), as amended (Jan. 22, 2009),
as amended (Mar. 10, 2009), the Ninth
Circuit declined to follow Wagoner:

The Creditors argue that Trustee stand-
ing is barred under Shearson Lehman
Hutton, Inc. v. Wagoner, 944 F.2d 114,
120 (2d Cir.1991) (‘A claim against a
third party for defrauding a corporation
with the cooperation of management ac-
crues to creditors, not to the guilty cor-
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poration.’).  However, the Wagoner rule
has been much criticized and we decline
to follow it.  See In re Senior Cottages
of Am., LLC, 482 F.3d 997, 1003–04 (8th
Cir.2007) (listing authorities rejecting
Wagoner and concluding that the in
pari delicto defense has nothing to do
with trustee standing).

C. The Seventh Claim for Relief (Aid-
ing and Abetting Breach of Fiducia-
ry Duty) is Dismissed with Leave to
Amend

[19] The Court finds that the Com-
plaint fails to sufficiently show that the
claim for aiding and abetting breach of
fiduciary duty is not barred by the statute
of limitations.  Therefore, the seventh
claim for relief is dismissed with leave to
amend.

As opposed to the fraud on the court
claim—as to which there is no statute of
limitations—a claim for aiding and abet-
ting breach of fiduciary duty is subject to a
statute of limitations of either three or
four years, depending on the specific cir-
cumstances of the breach.  See generally
Schneider v. Union Oil Co., 6 Cal.App.3d
987, 993, 86 Cal.Rptr. 315 (Ct.App.1970)
(discussing different statutes of limitation
that may apply to a claim for breach of
fiduciary duty).

Although it may be inferred from the
context in which the Complaint was filed
that the Trustee became aware of the fidu-
ciary breach sometime after he was ap-
pointed in 2015, the Complaint does not
specifically allege the precise date of
awareness.  The Complaint also fails to
sufficiently allege that the Trustee exer-
cised due diligence in attempting to discov-
er the facts, as is necessary to equitably
toll the statute of limitations.15  Fed. Elec-
tion Comm’n v. Williams, 104 F.3d 237,
240–41 (9th Cir.1996).

[20] The Court also notes that, by vir-
tue of § 524(a)(3), the Trustee’s recovery

against non-debtor spouses Paula and
Christine must be limited to those spouses’
‘‘separate property and any pre-bankrupt-
cy community property not included in the
estate.’’  Sanwa Bank California v.
Chang, 87 Cal.App.4th 1314, 1318–19, 105
Cal.Rptr.2d 330, 333 (2001).  As explained
by the Sanwa Bank court, although
§ 524(a)(3) is ‘‘not a discharge of personal
liability for the non-filing spouse,’’ it does
prevent ‘‘recovery, by a creditor holding a
community claim, of after-acquired com-
munity property.’’  Id.

D. The Fourth Claim for Relief (Turn-
over Under § 542) States a Claim
Upon Which Relief May Be Granted

[21] Section 542 provides:  ‘‘[A]n enti-
ty, other than a custodian, in possession,
custody, or control, during the case, of
property that the trustee may use, sell or
lease under section 363 of this title, TTT
shall deliver to the trustee, and account
for, such property or the value of such
property, unless such property is of incon-
sequential value or benefit to the estate.’’
The ‘‘property’’ referred to in § 542 ‘‘is
generally understood to mean ‘property of
the estate,’ as defined in section 541.’’  5
Collier on Bankruptcy ¶ 542.02[2] (16th ed.
rev.2015).

Assuming that the allegations set forth
in the Complaint are true, as the Court
must in the context of a motion to dismiss,
the Properties remain property of the es-
tate.  The Sale Order, having been pro-
cured by fraud on the court, is void ab
initio.  See America’s Servicing Co. v.
Schwartz–Tallard, 438 B.R. 313, 320
(D.Nev.2010) (holding that an order ob-
tained through fraud on the court is void
ab initio ).  As a result, the estate was
never divested of its interest in the Prop-
erties.  The cases cited by Defendants
holding that turnover could not be invoked
subsequent to a § 363 sale do not apply as
those cases did not involve a void Sale

15. As stated previously, the Complaint con-
tains extensive allegations as to Michaelides’
attempts to uncover the fraud and breach of

fiduciary duty.  Michaelides’ actions cannot
be imputed to the Trustee.
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Order procured through fraud on the
court.

E. The Quiet Title Action is Not Time–
Barred

[22] ‘‘Since there is no statute of limi-
tations governing quiet title actions as
such, it is ordinarily necessary to refer to
the underlying theory of relief to deter-
mine which statute applies.’’  Muktarian
v. Barmby, 63 Cal.2d 558, 47 Cal.Rptr. 483,
407 P.2d 659 (1965).  Plaintiff’s quiet title
action is predicated upon the action to
vacate the sale for fraud on the court.  As
explained above, there is no statute of
limitations for actions asserting fraud on
the court.  Even if the Court were to
impose a timeliness requirement on the
fraud on the court claim, the Court finds
Plaintiff discovered the fraud in 2015 and
that accordingly, the claim is timely.  Con-
sequently, Plaintiff’s quiet title action is
not time-barred.

Defendants’ reliance upon McCaslin v.
Hamblen, 37 Cal.2d 196, 231 P.2d 1 (1951)
is misplaced.  In McCaslin, the defendant
acquired title to property through a tax
deficiency sale.  37 Cal.2d at 197, 231 P.2d
1.  The original owners sought to quiet
title against the defendant.  Id. at 197–98,
231 P.2d 1.  The McCaslin court found
that under § 175 of the Revenue and Tax-
ation code, title to property acquired in a
tax deficiency sale was entitled to a conclu-
sive presumption of validity unless the
deed was challenged within one year.  Id.
at 198, 231 P.2d 1.  The facts of McCaslin
do not apply to the case at hand.

F. Michaelides’ Previous State Court
Litigation Does Not Support Dis-
missal of the Complaint

[23] Defendants devote substantial
space to describing previous state court
litigation between Michaelides and them-
selves.  The Court takes judicial notice of
the documents submitted in connection
with the state court litigation but finds
those documents to be of minimal rele-

vance in determining the instant motions
to dismiss.  Quite simply, Michaelides is
not the real party in interest in this action;
the Chapter 7 Trustee is.

Defendants’ argument that the Com-
plaint must be dismissed on the grounds of
judicial estoppel and waiver suffer from
the defect of imputing Michaelides’ actions
to the Chapter 7 Trustee.  The extent to
which Michaelides may or may have
waived her claims, or the extent to which
Michaelides may or may not be judicially
estopped, has no bearing upon the Chapter
7 Trustee’s ability to bring this action.
The Trustee is independent of Michaelides
and is not bound by her actions.

Defendants’ contention that the Trustee
‘‘is being used as a tool to do [Michaelides’]
bidding,’’ Theodosios MTD at 22 n.5, is not
well taken.  The Trustee retained special
litigation counsel only after he conducted
an independent evaluation of the action
and concluded that it had merit.  See gen-
erally Verification of Complaint, signed by
Chapter 7 Trustee Howard M. Ehrenberg
[Doc. No. 1]. Unsubstantiated and incendi-
ary allegations that the Trustee is acting
in bad faith serve no purpose and are of no
assistance to the Court in adjudicating the
issues posed by the Complaint.

III. Conclusion

For the foregoing reasons, the Trustee’s
Complaint states claims for relief to vacate
the Sale Order for fraud on the court
under Fed. R. Civ. P. 60(d)(3), to quiet title
under California Code of Civil Procedure
§ 761.010, for declaratory relief under 28
U.S.C. § 2201, and for turnover under
Bankruptcy Code § 542. The claims for
relief for fraud, breach of fiduciary duty,
and aiding and abetting breach of fiduciary
duty are dismissed with leave to amend.

,
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Chapter 11 

 

MEMORANDUM OF DECISION RE: 

DEBTOR’S MOTION TO DETERMINE 

NON-INSIDER STATUS OF THE 1979 

EHRLICH INVESTMENT TRUST AND 

LURLINE GARDENS LIMITED 

HOUSING PARTNERSHIP [Dkt. No. 262] 
 

 

 

On May 6, 2016, Rexford Properties, LLC (“Rexford”) filed Debtor’s Motion to Determine 

Non-Insider Status of the 1979 Ehrlich Investment Trust and Lurline Gardens Limited Housing 

Partnership (the “Motion”). Dkt. No. 262.  The Motion requests that the Court determine whether 

certain creditors, the 1979 Ehrlich Investment Trust (the “Trust”) and Lurline Gardens Limited 

Housing Partnership, LP (“Lurline”), are insiders for purposes of voting for a chapter 11 plan 

pursuant to Bankruptcy Code section 1129(a)(10).  The purpose of seeking this relief now is to 
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 1  
MEMORANDUM OF DECISION 

 

 

assist Rexford in formulating a confirmable chapter 11 plan.
1
  On May 13, 2016, creditor United 

States Fidelity & Guaranty Company (“USF&G”) filed its Opposition to Motion to Determine Non-

Insider Status of the 1979 Investment Trust and Lurline Gardens Limited Housing Partnership (the 

“Opposition). Dkt. No. 275. 

On June 7, 2016, the Court held an evidentiary hearing on the Motion.  Following the June 

7 hearing, the Court requested supplemental briefing from the parties and continued the hearing on 

the Motion to June 20, 2016.  The following constitute the Court’s findings of fact and conclusions 

of law pursuant to Rules 9014 and 7052 of the Federal Rules of Bankruptcy Procedure. For reasons 

discussed herein, the Court finds that: (i) the Trust is a non-statutory insider of Rexford, and (ii) 

Lurline is a statutory insider of Rexford, or in the alternative, a non-statutory insider of Rexford.  

Accordingly, the Motion is DENIED. 

I. JURISDICTION 

This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334(b). Venue in this 

Court is proper pursuant to 28 U.S.C. § 1409(a).  This matter is a core matter under 28 U.S.C. § 

157(b)(2)(A), and therefore, this Court has the constitutional authority to enter a final ruling on the 

matter. Stern v. Marshall, 131 S. Ct. 2594 (2011). 

II. FACTS 

On June 16, 2015 (the “Petition Date”), Rexford, debtor and debtor in possession herein, 

filed its petition for relief under chapter 11 of the Bankruptcy Code.  Dkt. No. 1.  Rexford was 

formed by Richard Ehrlich (“Richard”),
2
 now deceased.  Richard also formed several other 

business entities, including the Trust and Lurline.    

                                                 

1
  Concurrently with the present motion, Rexford filed a separate motion under Fed. R. Bankr. 

P. 3013 seeking approval of a proposed plan classification scheme, to assist it in formulating a 

chapter 11 plan.  Although Rule 3013 addresses classification only, and does not provide a 

procedure for determination of the insider status of claims in advance of plan confirmation, the 

Court notes that neither USF&G nor any other party in interest objected to the Motion as 

procedurally improper.  

2
  Because multiple parties retain the same surname – Ehrlich – the Court refers to the parties 

by their first names to identify them.  No disrespect is intended by their first name references. 
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A. The Proofs of Claim 

On September 9, 2015, the Trust filed a timely proof of claim (“POC 17”) for an unsecured 

debt of $9,738,190.02 (the “Trust Debt”).  In support of the Trust Debt, POC 17 includes an 

installment note dated December 11, 2009 in the principal sum of $5,793,300.00 (the “Trust Note”) 

and an unrecorded deed of trust securing the Trust Note to unknown real property (the “Trust 

DOT”).
3
  Also attached to POC 17 is a chart entitled “Cash Flow Data,” and a second chart entitled 

“Amortization Schedule,” both of which show that between the years 2000 and 2007, the Trust 

advanced money to Rexford that resulted in the Trust Debt.  Both charts also show that the last 

payment Rexford made to the Trust was for $400,000.00 on December 11, 2009. 

On September 9, 2015, Lurline filed a timely proof of claim (“POC 19”) for an unsecured 

debt of $651,141.39 (the “Lurline Debt”).  Similar to POC 17, in support of the Lurline Debt, POC 

19 includes an installment note dated December 11, 2009 in the sum of $406,387.50 (the “Lurline 

Note”) and an unrecorded deed of trust securing the Lurline Note to unknown real property (the 

“Lurline DOT”).
4
  Also attached to POC 19 is a chart entitled “Cash Flow Data,” and a second 

chart entitled “Amortization Schedule,” both of which show that between May 2001 and October 

2001, Lurline advanced money to Rexford that resulted in the Lurline Debt.  Both charts also show 

that the one and only payment Rexford made to Lurline was for $31,140.00 on May 15, 2006. 

B. The Relationships between the Entities 

 Because the relationships between Rexford, the Trust, Lurline, and Rexford’s managing 

member, Lisa Ehrlich (“Lisa”), are complex, the Court found it helpful to chart the connections: 

 

 

 

                                                 
3
  The Trust DOT indicates that the Trust Note is secured by real property “which has the 

address of Exhibit ‘A’,” but no such Exhibit A is attached. 

4
  The Lurline DOT indicates that the Lurline Note is secured by real property “which has the 

address of Exhibit ‘A’,” but no such Exhibit A is attached. 
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Table 1:  Rexford’s Corporate Structure as of the Petition Date 

  

As shown in Table 1, the Trust currently holds a 1.00% interest in Rexford.  Prior to 2000, 

the Trust was Rexford’s majority interest holder.  The trustee to the Trust is currently Donald 

Crasnick (“Crasnick”), who was a friend of Richard’s, Lisa’s stepfather.  Lisa and her brother 

Stephen Ehrlich (“Stephen”) are (i) income beneficiaries of the Trust and (ii) co-trustees of the 

Richard Ehrlich Q-Tip Trust (“Q-Tip Trust”), which is a 30.50 % interest holder in the Debtor.  

The income beneficiary of the Q-Tip Trust is Marcia Ehrlich, Lisa’s mother.  Lisa is herself a 

38.00% interest holder in Rexford and is Rexford’s managing member. 
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1979 Ehrlich 
Investment Trust 

(1.00%)  

Lisa Ehrlich 
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Stephen Ehrlich 
(Income Beneficiary) 

Lisa Ehrlich 
(MANAGING MEMBER) 

(38.00%) 

Richard Ehrlich Q-
Tip Trust 

(30.50%) 

Lisa Ehrlich 

(Co-trustee) 

Stephen Ehrlich 

(Co-trustee) 

Marcia Ehrlich 
Survivor's Trust 

(30.50%) 
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Table 2:  Lurline’s Ownership Interests as of the Petition Date
5
 

 

  

As shown in Table 2, Lurline has no direct connection to Rexford.  However, Lurline and 

Rexford share two of the same interest holders: Lisa and the Q-Tip Trust.  Lurline is managed by 

the Q-Tip Trust, its general partner and 49.00% interest holder.  As noted, the Q-Tip Trust is, in 

turn, managed by Lisa and Stephen as co-trustees.  Lisa and Stephen also hold small ownership 

interests in Lurline. 

III. LEGAL ANALYSIS 

Insiders are those who have a “sufficiently close relationship with a debtor to warrant 

special treatment.”  In re The Vill. at Lakeridge, LLC, 814 F.3d 993, 999 (9th Cir. 2016).  In the 

context presented, the insider status of the Trust and Lurline is relevant to whether their 

acceptances of a chapter 11 plan would satisfy the requirement of Bankruptcy Code section 

                                                 
5
  Table 2 is based on the information provided in the Declaration of Lisa Ehrlich (the “Lisa 

Declaration”) (Dkt. No. 265).  The ownership interest percentages provided in the Lisa Declaration 
are either incorrect or incomplete as they only add up to 99.84%, not 100.00%.  See Lisa 
Declaration at ¶5. 

 

Lurline Gardens, LP 

Richard Ehrlich  
Q-Tip Trust 

(GENERAL PARTNER) 
(49.00%) 

Lisa Ehrlich 
(Co-trustee) 

Stephen Ehrlich 
(Co-trustee) 

Lisa Ehrlich 
(0.49%) 

Stephen Ehrlich 
(0.49%) 

Other entities 
unrelated to this 

matter 

(49.86%) 
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1129(a)(10) that at least one class of claims accepts the plan, not counting the votes of insiders.  

The Ninth Circuit recognizes two kinds of insiders: (i) statutory insiders (those specifically listed 

among the examples given in Bankruptcy Code section 101(31)) and (ii) non-statutory insiders 

(those insiders that do not fit squarely within one of the examples provided in the text of section 

101(31)). Id.  The Court will address each of these alternatives in turn. 

A. Statutory Insiders 

Bankruptcy Code section 101(31) provides a non-exhaustive list of “per se” or “statutory 

insiders.”  When the debtor is an individual, the term “insider” specifically includes: (i) a relative 

of the debtor or of a general partner of the debtor, (ii) a partnership in which the debtor is a general 

partner, (iii) a general partner of the debtor, or (iv) a corporation of which the debtor is a director, 

officer, or person in control.  11 U.S.C. § 101(31)(A). 

When the debtor is a corporation, the term “insider” specifically includes:  (i) a director of 

the debtor; (ii) an officer of the debtor; (iii) a person in control of the debtor; (iv) a partnership in 

which the debtor is a general partner; (v) a general partner of the debtor; or (vi) a relative of a 

general partner, director, officer, or person in control of the debtor.
 6

 11 U.S.C. § 101(31)(B). 

When the debtor is a partnership, the term “insider” specifically includes:  (i) a general 

partner in the debtor, (ii) a relative of a general partner in, general partner of, or person in control of 

the debtor, (iii) a partnership in which the debtor is a general partner, (iv) a general partner of the 

debtor, or (v) a person in control of the debtor.  11 U.S.C. §101(31)(C). 

                                                 
6
  Rexford argues that section 101(31)(B), which illustrates who is considered an insider if the 

debtor is a corporation, does not apply to limited liability companies.  However, section 
101(9)(A)(4) defines a “corporation” to include unincorporated limited liability companies, such as 
Rexford.  In re Vill. at Lakeridge, LLC, 2013 WL 1397447, at *4 n. 8 (B.A.P. 9th Cir. Apr. 5, 
2013), aff'd sub nom. In re The Vill. at Lakeridge, LLC, 814 F.3d 993 (9th Cir. 2016), and aff'd sub 
nom. In re The Vill. at Lakeridge, LLC, 634 F. App'x 619 (9th Cir. 2016) (citing In re Longview 
Aluminum, LLC, 657 F.3d 507, 509 n. 1 (7th Cir. 2011)); In re Parks, 503 B.R. 820, 829 (Bankr. 
W.D. Wash. 2013) (“L.L.C.s fall within the ‘corporation’ definition of § 101(9)”). 
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An insider also includes “an affiliate, or insider of an affiliate as if such affiliate were the 

debtor” or a “managing agent of the debtor.”  11 U.S.C. §§ 101(31)(E), (F). 

An affiliate means, in relevant part: 

(A)  Entity that directly or indirectly owns, controls, or holds with power to vote, 20 

percent or more of the outstanding voting securities of the debtor, other than an 

entity that holds such securities— 

(i) In a fiduciary or agency capacity without sole discretionary power to 

vote such securities; or 

(ii) Solely to secure a debt, if such entity has not in fact exercised such 

power to vote; [or] 

(B)  Corporation 20 percent or more of whose outstanding voting securities are 

directly or indirectly owned controlled, or held with power to vote, by the 

debtor, or by an entity that directly or indirectly owns, controls, or holds with 

power to vote, 20 percent or more of the outstanding voting securities of the 

debtor, other than an entity that holds such securities— 

(i) In a fiduciary or agency capacity without sole discretionary power to 

vote such securities; or 

(ii) Solely to secure a debt, if such entity has not in fact exercised such 

power to vote. . . . 

11 U.S.C. § 101(2). 

1. The Trust 

As of the petition date, the Trust did not fit any of the enumerated definitions of an insider 

as set forth in section 101(31)(B).  Nonetheless, USF&G argues that the Trust should be considered 

a statutory insider because on the date that the Trust Debt first arose, in the year 1999, the Trust 

was Rexford’s majority shareholder, and therefore, a per se insider pursuant to sections 101(31)(B) 

and (E).  Rexford, on the other hand, argues that the Court should determine the Trust’s status as of 

the petition date, and not when the Trust Debt first arose, which was almost 17 years ago. 
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In support of its argument, Rexford cites In re The Vill. at Lakeridge, LLC, 814 F.3d 993 

(9th Cir. 2016).   In In re The Vill. at Lakeridge, the Ninth Circuit affirmed the bankruptcy 

appellate panel’s decision that a creditor does not automatically obtain statutory insider status upon 

purchasing a claim from an insider, especially where the relevant transaction was negotiated at 

arm’s length.  814 F.3d at 1000.  The court observed that “bankruptcy law distinguishes between 

the status of a claim and that of a claimant.  Insider status pertains only to the claimant; it is not a 

property of a claim.”  Id.  Thus, the court concluded that the insider status of a prior holder of the 

claim was not transferred to the new holder when the claim was transferred.  Id. at 1000-01. 

The decision in In re The Vill. at Lakeridge does not squarely support Rexford’s argument.  

First, the case at bar does not involve the transfer of any claim.  The Trust was at all times the 

owner of the Trust Debt and, as far the record reflects, the Trust Debt did not change hands from an 

insider to a non-insider.  Second, the decision does not expressly hold, as Rexford has argued, that 

insider status should be determined at the time of voting, not at the time the debt arose.  This 

temporal notion may have been an implicit consideration of the court in In re The Vill. at 

Lakeridge, but it was not express.  The analysis in In re The Vill. at Lakeridge was focused on 

transfer of the claim at issue there and whether the transferor’s insider status could be transferred 

with it. 

Nevertheless, there is abundant persuasive authority that is clearly on point, expressly 

holding that insider status should be determined at the time of voting, not at the time the debt arose.  

See  In re 455 CPW Associates, 2000 U.S. App. LEXIS at *19-20 (2d Cir. 2000); In re Neogenix 

Oncology, Inc., 508 B.R. 345, 355 (Bankr. D. Md. 2014); In re Locke Mill Partners, 178 B.R. 697, 

702 (Bankr. M.D.N.C. 1995); In re MCorp. Fin. Inc., 137 B.R. 219, 232 (Bankr.S.D.Tex.1992); In 

re Gilbert, 104 B.R. 206, 210-11 (Bankr. W.D. Mo. 1989); In re Featherworks Corp., 25 B.R. 634, 

640 (Bankr. E.D.N.Y. 1982), aff'd sub nom. Matter of Featherworks Corp., 36 B.R. 460 (E.D.N.Y. 

1984). 

While the Trust may have been considered a statutory insider at one point in time under 

Bankruptcy Code sections 101(31)(B), (E), and (F), currently, the Trust does not fit any of those 
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definitions of a statutory insider.  Accordingly, the Court finds that the Trust is not a statutory 

insider of Rexford. 

2. Lurline 

USF&G’s arguments regarding Lurline’s status as an insider rest principally on the 

contention that Rexford conceded such status at the June 7, 2016 hearing on the Motion.  After 

reviewing the transcript of that hearing, the Court concludes that no such concession was made. 

Nevertheless, for the reasons set forth below, the Court concludes that Lurline is a statutory insider 

of Rexford.  To be precise, Lurline is an insider of an affiliate within the meaning of Bankruptcy 

Code section 101(31)(E). 

First, the Q-Tip Trust is an affiliate of Rexford.  As Table 1 indicates, the Q-Tip Trust is a 

30.50% interest holder in the Debtor.  As such, the Q-Tip Trust is “an entity that directly or 

indirectly owns, controls, or holds with power to vote, 20 percent or more of the outstanding voting 

securities of the debtor.”  11 U.S.C. § 101(2).    In its Motion, Rexford argues that the co-trustees of 

the Q-Tip Trust are “heavily circumscribed” by IRS regulations and fiduciary duties in making 

decisions on behalf of the Q-Tip Trust.  But Rexford does not contest the only facts relevant to 

whether the Q-Tip Trust is an affiliate: that the Q-Tip Trust owns, controls, or holds the power to 

vote more than 20 percent of the equity interests in Rexford. 

Second, Lurline is an affiliate of the Q-Tip Trust determined “as if [the Q-Tip Trust] were 

the debtor.”   11 U.S.C. § 101(31)(E).  As Table 2 shows, the Q-Tip Trust is the general partner and 

49.00% interest holder in Lurline.  If, as the statute requires, the Q-Tip Trust is treated as if it was 

the debtor, then Lurline would be a “partnership in which the debtor is a general partner” and 

therefore an insider of the Q-Tip Trust.   See 11 U.S.C. §§ 101(31)(A)(ii), (B)(iv), (C)(iii).  As 

such, pursuant to Bankruptcy Code section 101(31)(E), Lurline would be (i) an insider of an 

affiliate of Rexford and (ii) therefore an insider of Rexford. 

To be sure, it appears that the Q-Tip Trust probably would not be eligible to be a debtor in a 

bankruptcy case because it is a testamentary trust and not an individual, corporation, or partnership.  

See 11 U.S.C. § 109(d); see also 11 U.S.C. §§ 101(9)(A)(v), 101(41); In re Hunt, 160 B.R. 131, 

134-35 (B.A.P. 9th Cir. 1993).    But this is of no moment.  Nothing in Bankruptcy Code section 
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101(31)(E) requires that the affiliate of a debtor actually be eligible to file a bankruptcy case.  It 

directs the Court to consider whether the subject party is an insider of the affiliate “as if the affiliate 

were the debtor.”  11 U.S.C. § 101(31)(E) (emphasis added).   

Likewise, it is of no moment that (i) Bankruptcy Code sections 101(31)(A), (B), and (C) 

specify per se insiders where the debtor is an individual, corporation, or partnership, respectively, 

and (ii) that the Q-Tip Trust is neither an individual, corporation or partnership.  For purposes of 

section 101(31)(E), the Court must assume that the Q-Tip Trust is a debtor, and regardless of the 

type of debtor, the statute provides the same answer.  Where the debtor (irrespective of its form) is 

a general partner in a partnership, that partnership is an insider of the debtor.  See 11 U.S.C. §§ 

101(31)(A)(ii), (B)(iv), (C)(iii).   

Accordingly, the Court finds that Lurline is a statutory insider of Rexford.  

B. Non-Statutory Insiders 

Determination of non-statutory insider status is a two-step process and made on a case-by-

case basis, from the totality of the circumstances.  The Vill. at Lakeridge, 814 F.3d at 1000.  A 

creditor is a non-statutory insider if: (i) the closeness of its relationship with the debtor is 

comparable to that of the enumerated insider classifications in section 101(31), and (ii) the relevant 

transaction is negotiated at less than arm's length. Id. at 1001.   

In determining whether a creditor and debtor share a close relationship, the Court considers 

a variety of factors including the degree of control and access to the debtor’s inside information.  

The Vill. at Lakeridge, 814 F.3d at 1001-02. 
 
However, control and access are just two factors, and 

neither control nor access is required in determining insider status.  Id. at 1001-02.  Ultimately, the 

Court looks to see if the purported insider has a professional, business, or personal relationship 

with the debtor “where such relationship compels the conclusion that the individual or entity has a 

relationship with the debtor, close enough to gain an advantage attributable simply to affinity rather 

than to the course of business dealings between the parties.”  Id. at 1005 (quoting In re Enter. 
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Acquisition Partners, Inc., 319 B.R. 626, 631 (B.A.P. 9th Cir. 2004)); Friedman v. Sheila Plotsky 

Brokers, Inc. (In re Friedman), 126 B.R. 63, 70 (B.A.P. 9th Cir. 1991)
7
 (emphasis added). 

The second step in determining non-statutory insider status requires determining whether 

the transaction in question was completed at arm’s length. The Vill. at Lakeridge, 814 F.3d at 1001.  

A close relationship between the creditor and debtor, in and of itself, is insufficient for a finding of 

insider status.  Id.  An arm's length transaction requires a transaction between two parties, however 

closely related they may be, to be conducted as if the parties were strangers, so that no conflict of 

interest arises. Id. at 1001 n. 11 (citing Black's Law Dictionary (10th ed. 2014)). 

1. The Trust 

The Court finds that the closeness of the Trust’s relationship with the debtor is comparable 

to those of the enumerated insider classifications in section 101(31) and sufficient to conclude that 

the Trust is a non-statutory insider of Rexford.  As noted in Table 1, the Trust is only a 1.00% 

interest holder in Rexford.  This is not enough to give the Trust “control” of Rexford for purposes 

of section 101(31)(B)(iii), or enough to render it an “affiliate” for purposes of sections 101(31)(E).  

But the connections between these entities render them “sufficiently close [to the] debtor to warrant 

special treatment” and “close enough to gain an advantage attributable simply to affinity.”   Lisa 

Ehrlich, one of the income beneficiaries of the Trust, also is a statutory insider of Rexford as she is 

Rexford’s managing member and holder of a 38.00% equity interest in Rexford.  Lisa is co-trustee 

of the Q-Tip Trust, which holds a 30.50% interest in Rexford and is an affiliate of Rexford.  

Further, Lisa has access to the Trust’s books and records and oversees their maintenance by the 

                                                 
7
  Westlaw indicates that In re The Vill. of Lakeridge, LLC, 814 F.3d 993 (9th Cir. 2016) 

overruled Friedman.  However, upon closer review, it appears The Vill. of Lakeridge is mistaken.  
The Vill. of Lakeridge states that Friedman was overruled on other grounds by Zachary v. 
California Bank & Trust, 811 F.3d 1191 (9th Cir. 2016).  The Vill. of Lakeridge, 814 F.3d at 999.  
However, upon investigation, Zachary overruled a different case named “Friedman.”  Zachary 
overruled In re Friedman, 466 B.R. 471 (B.A.P. 9th Cir. 2012), not Friedman v. Sheila Plotsky 
Brokers, Inc. (In re Friedman), 126 B.R. 63, 70 (B.A.P. 9th Cir. 1991). 
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Trust’s bookkeeper, Carla Luiz, who is employed by OFC Management—an entity in which Lisa is 

either an officer or owner, or both.
8
  

Rexford argues that the Trust has no control over the Debtor and that Lisa has no control 

over the Trust, because it is controlled by its own trustee, Crasnick.  But these arguments miss the 

point.  Non-statutory insider status does not turn exclusively on the existence or non-existence of 

control.  As noted, the question is whether there is a relationship with the debtor “where such 

relationship compels the conclusion that the individual or entity has a relationship with the debtor, 

close enough to gain an advantage attributable simply to affinity rather than to the course of 

business dealings between the parties.”    The Vill. at Lakeridge, 814 F.3d at 1005. 

That affinity is an important consideration to the determination of insider status (rather than 

control over the debtor) is reflected in the statute itself.  For instance, under Bankruptcy Code 

section 101(31), a partnership in which the debtor is a general partner is an “insider.”  See 11 

U.S.C. §§ 101(31)(A)(ii), (B)(iv), (C)(iii).  A debtor-general partner typically would have fiduciary 

and other obligations to such a partnership, but no one could seriously contend that the partnership 

is in control of the debtor-general partner.  Similarly, a general partner of the debtor (i.e., in some 

other partnership) is an insider under the statute, see  11 U.S.C. §§ 101(31)(A)(iii), (B)(v), (C)(iv), 

but no one could contend that such partner is in control of the debtor by virtue of that relationship.  

Nor could one contend that a relative of a debtor, general partner of a debtor, officer or director of a 

debtor, or person in control of the debtor, see 11 U.S.C. §§ 101(31)(A)(i), (B)(vi), (C)(ii), is an 

insider because a relative of such parties is necessarily in control of such parties.  See Three Flint 

Hill Ltd. Pshp. v. Prudential Ins. Co. (In re Three Flint Hill Ltd. Pshp.), 213 B.R. 292, 299-30 (D. 

Md. 1997) (“Congress has conclusively presumed that transactions between relatives are "insider" 

transactions. Obviously, Congress has made this presumption because of the high probability that 

transactions between relatives will be motivated by affinity rather than independent business 

judgment.”)  The issue is one of affinity and the prospect of unfair advantage. 

                                                 

8
  Lisa testified that she was unsure whether she was an officer or owner, or both, of OFC 

Management. 
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Where, as here, the question of insider status is raised for purposes of how acceptances to a 

chapter 11 plan will be counted under Bankruptcy Code section 1129(a)(10), the significance of 

affinity—the closeness of the relationship—comes into sharper focus.  The purpose of requiring the 

acceptance of one impaired class of creditors, not counting insiders, is to ensure some measure of 

support for the chapter 11 plan from creditors whose only motivation is to maximize their interests 

as creditors of the estate.  The insider exclusion is meant to exclude those creditors who may be 

motivated to vote by their affinity to the debtor, or by the potentially conflicting interests that often 

come with a close relationship to the debtor—such as an interest in voting to retain one’s job, retain 

control of the debtor, limit one’s personal liability, and/or retain an equity interest in the debtor.   

See In re Piece Goods Shops Co., L.P., 188 B.R. 778, 798 (Bankr. M.D.N.C. 1995) (“Where there 

is an affinity of interests between a creditor and the debtor, that creditor is less likely to cast a vote 

formed on an independent judgment of what will best serve his interests, much less those of his 

fellow class members”);  Scott F. Norberg, Debtor Incentives, Agency Costs, and Voting Theory in 

Chapter 11, 46 U. Kan. L. Rev. 507, 539 (1998) (“the exclusion of insider votes under section 

1129(a)(10) ensures that the required vote is not tainted by claimants' conflicting equity or 

employment interests in the firm [which] differ greatly from the interests of residual owners [i.e., 

creditors]”). 

The court in In re Featherworks Corp., 25 B.R. 634, 640 (B.A.P. 1st Cir. 1982) aptly 

recognized this point: 

 
The purpose of the vote is to secure an expression from the creditors of 

where they think their best interest lies. An insider, like Hudson and Windsor, does 
not have the same interest as the creditors. The creditors will benefit only to the 
extent of their distributive share in the $40,000 to be paid out by Featherworks; 
Hudson and Windsor will benefit by retaining effective ownership of a functioning 
company which has been freed of all outstanding debts in payment for that $40,000. 
Hudson and Windsor are influenced by totally different considerations from those 
motivating the other creditors of Featherworks. The policy considerations 
underlying the disqualification of insiders apply most strongly to them. Their votes 
cannot be counted for purposes of § 1129(a)(10). 
 

Thus, it is of no consequence that the Trust does not control Rexford or that Lisa does not 

control the Trust.  That Lisa is one of two income beneficiaries of the Trust and a party to whom 

Crasnick owes fiduciary duties in that capacity is enough to render the Trust a non-statutory insider 
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of Rexford.  As noted, Lisa is a substantial equity holder in Rexford, its managing member, and co-

trustee of the Q-Tip Trust, which is a substantial equity holder in Rexford, for the benefit of Lisa’s 

mother, Marcia.  Given these close relationships and interests, an affirmative vote by the Trust for 

any plan proposed by Rexford is not likely to reflect the sort of creditor support that section 

1129(a)(10) is intended to measure.    

The Court also finds that the transactions giving rise to the Trust Debt between the Trust 

and Rexford were not negotiated at arm’s length.  According to the exhibits attached in support of 

POC 17, the Trust Debt arose on January 1, 2000 – nearly ten years before it was memorialized in 

writing.  The Trust made a series of loans between the years 2000 and 2009, with the last loan of 

$400,000.00 being made on December 11, 2009.  It was not until Crasnick became trustee of the 

Trust in 2009 that anyone demanded documentation of the Trust Debt.  This is not indicative of an 

arm’s length transaction.   

Likewise, the documentation that was ultimately prepared was not carefully prepared in the 

manner one would expect of parties to an arm’s length transaction involving almost $6 million: 

1.   The Trust Note, for instance, alternatively suggests that the note would be due either in 

2016 or 2031.  (Crasnick testified that the latter was correct, but the documents do not 

say so unequivocally).   

2. The Trust Note also fails to state expressly that the borrower under the note is Rexford 

rather than Lisa, who is the signatory.   

3. The Trust DOT fails to state the year in which it was signed. 

4. The Trust DOT was never notarized or recorded.  Lisa testified that she did not realize 

the Trust DOT was not recorded until after Rexford filed for bankruptcy, and Crasnick 

testified that the first time he checked to see if the Trust DOT was recorded was 

sometime in the preceding six months.   

Moreover, according to Crasnick, the Trust has never received a payment since the note was 

executed in 2009, and he has never made demand for payment other than to do so “orally,” in a 

time, at a place, and in a manner that he did not specify. 
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All of these circumstances lead the Court to conclude that the transactions that gave rise to 

the Trust Debt were not “conducted as if the parties were strangers,” and therefore, were not at 

arm’s length.  Black's Law Dictionary (10th ed. 2014).  Together with the closeness of the 

relationship between the Trust and the Debtor, the Court concludes on this record that the Trust is a 

non-statutory insider of Rexford. 

2. Lurline 

As reflected in Section III.A.2 above, the Court concludes that Lurline is a statutory insider 

because Lurline is an insider of the Q-Tip Trust, which is an affiliate of Rexford.  Alternatively, the 

Court concludes that Lurline is a non-statutory insider of Rexford by virtue of the same close 

relationships and a lack of arm’s length conduct in respect of the Lurline Debt.   

The Court’s finding of a close relationship comparable to those described in Bankruptcy 

Code section 101(31) is supported by the following facts: (i) the Q-Tip Trust is the general partner 

of Lurline and holder of a 49% interest in Lurline, (ii) the Q-Tip Trust is a 30.50% holder of the 

equity interests in Rexford, (iii) Lisa is co-trustee of the Q-Tip Trust, (iv) Lisa is the managing 

member of Rexford, and (iv) Lisa directly holds a small equity interest in Lurline.  These 

connections establish that Lurline is “close enough to gain an advantage attributable simply to 

affinity,” The Vill. at Lakeridge, 814 F.3d at 1005, and that any plan acceptance cast by Lurline is 

likely to reflect its myriad other interests (or those of its interest holders), rather than creditors 

generally.        

The Court also finds that the transactions between Lurline and Rexford giving rise to the 

Lurline Debt were not negotiated at arm’s length. First, according to the Cash Flow Data and 

Amortization Schedule attached as Exhibit A to POC 19, the Lurline Debt first arose on May 10, 

2001.  Lurline made additional loans to Rexford throughout the year, with the last loan of 

$100,000.00 being made on October 12, 2001.  Like the loans from the Trust, the loans from 

Lurline were not memorialized until 2009.  Unlike the loans from the Trust, however, Lurline never 

formally demanded a promissory note or deed of trust.  Lisa testified that she had the Lurline 

documentation prepared at the time the Trust demanded documentation because she thought it “was 

a very good idea.”    
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The documentation that was ultimately prepared to memorialize the Lurline Debt, like that 

of the Trust Debt, was not carefully prepared in the manner one would expect of parties to an arm’s 

length transaction: (i) the Lurline Note is internally inconsistent as to the maturity date, (ii) the 

Lurline DOT fails to state the year it was signed, (iii) the Lurline DOT is not notarized, and (iv) the 

Lurline DOT was never recorded.  Finally, according to the Cash Flow Data and Amortization 

Schedule attached as Exhibit A to POC 19, it appears Rexford never made a single payment after 

the Lurline Note was executed. All of these circumstances lead the Court to conclude that the 

transaction giving rise to the Lurline Debt was not an arm’s length transaction. 

For all these reasons, even if Lurline is not a statutory insider of Rexford, the Court 

concludes that Lurline is a non-statutory insider of Rexford. 

IV. CONCLUSION 

Based on the foregoing, the Court concludes that both the Trust and Lurline are “insiders” 

for purposes of voting on a plan in this case pursuant to Bankruptcy Code section 1129(a)(10).  The 

Motion therefore must be DENIED.   

Date: September 7, 2016
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Rexford Properties LLC, debtor and debtor in possession herein (“Rexford” or the 

“Debtor”), requests pursuant to Federal Rule of Bankruptcy Procedure 3013 (“Rule 3013”) an 

order: (i) approving a proposed classification scheme for nonpriority unsecured claims under a 

prospective plan of reorganization for Rexford, and (ii) a determination that its proposed payment 

under a plan of 100% of certain trade claims—subject to a contractual undertaking to continue 

providing goods and services on specified terms and conditions—would constitute “impairment” 

within the meaning of the Bankruptcy Code.  The relief regarding classification is opposed by 

creditor United States Fidelity & Guaranty Company (“USF&G”).  This Memorandum constitutes 

the Court’s findings of fact and conclusions of law for purposes of Federal Rule of Bankruptcy 

Procedure 7052. 

As explained below, the Court concludes (i) subject to certain modifications, the proposed 

classification scheme is appropriate and (ii) that the proposed treatment of certain vendor claims 

constitutes impairment.  But it is critical that the parties understand the limitations of this ruling.   

First, the Court is not making any determination as to whether the proposed disparate 

treatment of unsecured creditors constitutes “unfair discrimination” for purposes of cramdown 

under Bankruptcy Code section 1129(b)(1).  Although Rule 3013 contemplates the consideration 

and approval of a proposed classification scheme in advance of the plan confirmation process, it 

does not contemplate the Court making advance determinations of other confirmation issues such 

as unfair discrimination.  The question of unfair discrimination does not arise until and unless a 

debtor seeks confirmation of a plan notwithstanding its failure to satisfy Bankruptcy Code section 

1129(a)(8). 

Second, it is not appropriate on a Rule 3013 motion to make a determination as to the good 

faith of the plan proponent under Bankruptcy Code section 1129(a)(3).  Thus, although the Court 

finds that the proposed treatment of trade claims contemplated by Rexford would technically 

constitute “impairment” within the meaning of Bankruptcy Code section 1124, the Court cannot at 

this point resolve the apparent disagreement between the parties as to whether the impairment has 

been proposed in good faith.  See Connecticut Gen. Life Ins. Co. v. Hotel Assocs. (In re Hotel 

Assocs.), 165 B.R. 470, 474 (B.A.P. 9th Cir. 1994).  A determination of Rexford’s good faith in 
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proposing the plan—and all of the provisions contained therein—must wait until the plan 

confirmation hearing, when a more fulsome record has been established by the parties.  

I.  JURISDICTION 

The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334(b).  Venue in this 

Court is proper pursuant to 28 U.S.C. § 1409(a).  This is a core matter pursuant to 28 

U.S.C. § 157(b)(A), (L) & (O), and therefore the Court has the constitutional authority to enter a 

final judgment in this matter.  Stern v. Marshall, 131 S. Ct. 2594 (2011). 

II.  BACKGROUND 

Rexford is a California limited liability company that owns and operates the “Island 

Waterpark” in Fresno, California (the “Waterpark”).  Rexford commenced this case on June 16, 

2015 (the “Petition Date”) by filing a voluntary petition for relief under chapter 11 of the 

Bankruptcy Code.  Rexford is in possession of its assets and is continuing to operate its business as 

a debtor in possession, in accordance with Bankruptcy Code sections 1107(a) and 1108.  On 

February 29, 2016, Rexford filed a plan of reorganization and proposed disclosure statement.  At a 

hearing held April 5, 2016, the Court denied approval of the proposed disclosure statement.  

Rexford thereafter began to prepare a revised plan, which it has stated will revise the classification 

scheme and treatment of unsecured claims. 

In aid of that effort, on May 6, 2016, Rexford filed the motion currently before the Court: 

the Motion Pursuant to Fed. R. Bankr. P. 3013 Authorizing Separate Classification of Trade 

Creditors and Determining Impairment (the “Motion”).  Case Dkt. 258.  In support of the Motion, 

Rexford filed (i) excerpts of its proposed plan describing the classification and treatment of 

unsecured claims, Case Dkt 258-1 (“Exhibit A”); (ii) the declaration of the manager of the 

Waterpark, Amber Watson, Case Dkt. 258-2 (the “Watson Declaration”), and (iii) the declaration 

of the managing member of Rexford, Lisa Ehrlich, Case Dkt. 258-3 (the “Ehrlich Declaration”). 

Pursuant to the Motion, Rexford seeks approval for the following classification scheme for 

unsecured creditors under a prospective amended chapter 11 plan:  

 
A convenience class consisting of all general unsecured claims under $2,500 

(the “Convenience Class”); a trade class consisting of claims that are over $2,500 
and are held by trade creditors with whom the Debtor expects to have a continuing 

Case 1:15-bk-12116-MB    Doc 408    Filed 09/28/16    Entered 09/28/16 08:32:45    Desc
 Main Document    Page 3 of 23

MATERIALS 
103 of 123



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 3  
 

 

 

relationship (the “Trade Class”), and (iii) a class consisting of the remainder of the 
general unsecured claims that do not fit into the Convenience Class or the Trade 
Class as described above (the “General Unsecured Creditors Class”). 

Motion at 3.  The Motion further explains: 

 
The Trade Class will be paid 100% of their claim on the Effective Date; 

however payment will be conditioned upon such party’s agreement to continue 
supplying goods and services to the Debtor for one full operating season post-
confirmation in accordance with trade terms at least as favorable to the Debtor [sic] 
as those practices (including pricing, timing of payments, availability, and other 
terms) in place before the Petition Date. 

 
A vote in favor on the ballot will function as a binding contractual 

arrangement between the parties governing the trade relationship of the terms 
explained above (and in the Amended Plan) such that a creditor’s vote to accept the 
Amended Plan will bind the creditors to this arrangement, provided that the Debtor 
also performs. 

Motion at 4.  According to the Ehrlich Declaration, the total amount of the claims in the Trade 

Class contemplated by Rexford’s proposal would be approximately $295,000, although the 

members of the Trade Class and the amount of their claims was not specified in that declaration.  

Ehrlich Declaration at ¶ 6.   

According to the plan excerpts attached as Exhibit A to the Motion, the holders of 

Convenience Class claims likewise would be paid 100% of their allowed claims on the effective 

date of the Debtor’s plan.  Exhibit A at 7.  No estimate was provided in the Motion as to the 

amount of the Convenience Class claims. 

In contrast to the holders of claims in the proposed Trade Class and Convenience Class, the 

holders of claims in the proposed General Unsecured Creditors Class would receive either: 

(i) payment of 10% of their allowed claims or (ii) a pro rata share of 45% of the equity interests in 

the reorganized debtor entity contemplated by the plan.  Exhibit A at 8-10.   Rexford’s stated 

explanation for the separate classification and disparate treatment of the General Unsecured 

Creditors Class is simple: (1) there is not enough cash to pay all creditors 100% of their claims and 

(2) its failure to pay its trade creditors in full under the plan would adversely affect its operations 

and ability to reorganize.  Motion at 5-7.   
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The General Unsecured Creditors Class contemplated by Rexford would include an 

unsecured claim in excess of $1.9 million held by USF&G and five unsecured claims asserted in 

excess of $18 million that USF&G contends are insider claims.
1
  Rexford contends that if those 

claims were placed in the same class as the Trade Class, “each creditor in such combined class 

would receive a pro rata distribution of approximately 1.6% of its claim on the Effective Date.”  

Motion at 6. 

  On May 13, 2016, USF&G filed its opposition to the Motion (the “Opposition”).  Case 

Dkt. 274.  USF&G’s claim is based on a prepetition judgment against Rexford.  USF&G complains 

in its Opposition that under the proposed classification scheme and plan treatment, (i) “Debtor’s 

insiders, friends, and family would retain control of the Debtor and all of its real and personal 

property assets” and (ii) “an artificially created non-insider, unsecured creditor class, which is 

artificially impaired . . . will receive 100% payment on Plan confirmation and, thus, is likely to 

consent to the Proposed Plan, and most non-related creditors except USF&G will be paid in full.” 

Opposition at 2.   Further, USF&G questions the necessity of treating trade vendors in this manner, 

arguing that the goods and services purchased by Rexford were not unique and that many vendors 

had continued to do business with Rexford during the pendency of the case.  Opposition at 3-4.  

Notably, neither the Ehrlich Declaration nor the Watson Declaration identified the members of the 

proposed Trade Class—let alone provided specific evidence as to why it was appropriate for each 

of those vendors to be included in the Trade Class. 

On May 31, 2016, in response to the Opposition, Rexford filed the Supplemental 

Declaration of Amber Watson in Support of Motion Pursuant to Fed. R. Bankr. P. 3013 

Authorizing Separate Classification of Trade Creditors and Determining Impairment (the 

“Supplemental Watson Declaration”).  Case Dkt. 289-1.  The Supplemental Watson Declaration 

contains testimony, “[b]y way of example,” describing 12 of its vendors and the reasons Rexford 

                                                 
1
   Pursuant to separate motions, (i) USF&G has objected to the five unsecured claims and (ii) 

Rexford has sought a determination that some of these claims are not held by insiders.  The 
resolution of those motions has been addressed in separate written memoranda of the Court.  
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believed these vendors should be classified separately.  Supplemental Watson Declaration at ¶ 8.    

But it was clear from the carefully worded testimony in this declaration that these were only 

examples.  See id.; see also id. at ¶ 9 (“Several of these vendors, and many other trade creditors, 

have repeatedly contacted me and expressed dissatisfaction with the Debtor as a result of their 

unpaid, pre-petition claims”) (emphasis added).  In other words, although Rexford provided 

testimony regarding the importance certain of its vendors, it nevertheless sought approval of a class 

comprised of all vendors, including those as to which no specific testimony substantiating such 

classification was provided. 

The Court held its initial hearing on the Motion on June 7, 2016.  The Court advised the 

parties that it would not approve the separate classification of all trade vendors, in a class designed 

to provide preferential treatment to those creditors, without an evidentiary showing regarding each 

of the trade vendors to be included in that class.  The Court noted that there were numerous other 

creditors that had filed claims or been scheduled by Rexford, but that were not addressed in the 

Supplemental Watson Declaration.  The Court, however, continued the hearing and provided 

Rexford the opportunity to narrow its request and/or supplement the evidentiary record.  The Court 

provided USF&G an opportunity to object to any subsequent submission by Rexford. 

On June 10, 2016, Rexford filed the Supplement to Motion Pursuant to Fed. R. Bankr. P. 

3013 Authorizing Separate Classification of Trade Creditors and Determining Impairment 

Amending Proposed Trade Class (the “Motion Supplement”) and the Second Supplemental 

Declaration of Amber Watson in Support of Motion Pursuant to Fed. R. Bankr. P. 3013 

Authorizing Separate Classification of Trade Creditors and Determining Impairment (the “Second 

Watson Declaration”).  The Motion Supplement and the Second Watson Declaration identified a 

finite list of 14 vendors that Rexford proposed be included in its Trade Class and provided an 

explanation for its selection of each of these vendors. 

USF&G did not file any written reply to the Motion Supplement, any evidentiary objections 

to the Second Watson Declaration, or any request to cross-examine Watson with respect to the 

Second Watson Declaration.  However, at the continued hearing held June 20, 2016, USF&G 

argued that the evidence presented by Rexford did not justify the proposed separate classification 
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of 12 of the 14 vendors, because Rexford did not demonstrate that the preferential treatment of 

these vendors would be “critical,” “essential,” or “necessary” to the success of Rexford’s 

reorganization.
2
  USF&G noted that Rexford, in its own pleadings, previously had identified these 

as the appropriate standards for the separate classification of vendor claims.  Nevertheless, in 

response to USF&G’s arguments at the hearing, Rexford argued that its only obligation was to 

demonstrate a legitimate business or economic justification for the proposed separate classification 

and that the uncontroverted Second Watson Declaration had amply satisfied this standard. 

III.  THE PROPOSED TRADE CLASS 

Based on the Second Watson Declaration, the following is a summary of the 14 vendors 

that Rexford proposes to include in its Trade Class and a description of the importance of each 

vendor to its Waterpark business.  All of Watson’s testimony was admitted and none of it was 

controverted. 

1. J&D Food Service (“J&D”).  J&D holds a claim of $31,630.78.    J&D is a local 

supplier of food beverage and cleaning supplies.  Food revenue constituted 22% of the Waterpark’s 

revenue and 55% of that revenue is from the sale of products provided by J&D.  In 2015, the 

Waterpark purchased $104,000 in goods from J&D.  According to Watson, J&D is valued by 

Rexford for its prices, service, and variety of products.  Watson testified that J&D stores large 

quantities of items selected for the Waterpark, and provides deliveries when specialty items run 

low.  Watson explained that alternative vendors are located a two hours’ drive away, have 

inflexible delivery schedules and do not store specialty inventory that is available on request.  

Further, Watson testified that if Rexford were forced to replace J&D it would likely pay 5% more 

than the pricing currently provided. 

2. Sierra Chemical Company (“Sierra”).  Sierra holds a claim of $19,459.93.  Sierra is 

the only bulk chlorine and muriatic acid distributor in the Fresno area.  Rexford requires these 

                                                 
2
   At the July 20 hearing, USF&G’s counsel conceded that two of the vendors, Premier Media 

Group and Mark Stewart, were critical to the business, because they provide services for which 
there is no alternative.  Transcript at 9:16-21. 
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chemicals to comply with applicable law and maintain proper sanitation in the Waterpark.  Rexford 

buys these chemicals directly from Sierra.  If Rexford purchased these chemicals from any of the 

alternative vendors in Fresno it would pay more; all of those vendors are intermediaries, who 

themselves purchase their inventory from Sierra. 

3. Valley Wide Beverage (“Valley Wide”).   Valley Wide holds a claim of $17,811.82.  

Valley Wide is Rexford’s exclusive beer distributor.  Beer revenue was approximately $150,000 

during the 2015 season, account for about 22% of total food & beverage sales (excluding catering).  

The one other beer distributor that is available to the Waterpark does not carry the brands that are 

most popular in  the Waterpark’s demographic, including in particular Corona and Modelo. 

4. Dippin Dots, Inc. (“Dippin Dots”).  Dippin Dots holds a claim of $17,620.23.  

Dippin Dots provides their ice cream novelty product, which accounted for approximately 

$132,000 in revenue during the 2015 season, which was 20% of the total food and beverage sales 

(excluding catering).  Watson testified to her belief that there is no alternate novelty ice cream 

product that would perform as well as Dippin Dots as an “impulse buy."  Watson believes that 

without the product, Rexford would experience a loss of revenue. 

5. Premiere Media Group (“Premiere”).  Premiere holds a claim of $13,167.00.  

Premiere is the advertising and public relations agency for the Waterpark, handling public 

relationship, TV advertising, print advertising, social media, coupon distribution, and guest 

inquiries on the Waterpark’s website.  Premier has approximately six years of experience working 

with the Waterpark, specialized knowledge of its operations and advertising needs, and exclusive 

relationships with large retailers for coupon distribution and marking inclusion in print and 

television advertising.  Watson testified that based on those exclusive relationships, Premiere is 

irreplaceable.  Moreover, even if that were not the case, Watson testified that it would take 5-6 

years of collaboration with any alternate vendor to realize the kind of service Rexford currently 

enjoys with Premiere.  

6. Lotus Fresno (“Lotus”).  Lotus holds a claim of $5,660.00.  Lotus is the number one 

radio station in the Waterpark’s demographic, which includes a significant number of Hispanic 

customers, who listen to a select few  Spanish-language radio stations. Watson described Rexford’s 
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relationship with Lotus as “a crucial part of the Waterpark’s marketing efforts.”  Watson estimated 

that if Rexford’s relationship with Lotus did not continue, the number of visitors to the Waterpark 

would decline by roughly 5 to 7 percent. 

7. Barry Owen Co., Inc. (“Barry Owen”).  Barry Owen holds a claim of $5,574.40.  

Barry Owen is an imported souvenir goods distributor that provides approximately 70% of the 

Waterpark’s gift shop merchandise.  Watson testified that the items Barry Owen provides are 

difficult to find from alternative vendors, that the pricing is good, and Barry’s Owen’s location in 

Los Angeles keeps shipping costs low and delivery times quick.  Further, Watson testified that 

Barry Owen is always ready to ship product to Rexford, rather than having to back order the goods 

that Rexford needs for the Waterpark.   

8. Mark Stewart (“Stewart”).  Stewart holds a claim of $3,965.00.  Stewart is the local 

contractor responsible for the original planning, development and buildout of the Waterpark   As 

such, he has substantial knowledge of the pumps, motors, relays, electrical systems, filtration 

systems, and other features of the Waterpark.  Watson described him as often a “one stop shop” for 

identifying maintenance and mechanical problems and solutions, for which there is “no 

alternative.”  Watson also testified that Stewart’s deep knowledge of the Waterpark saves Rexford 

a “significant” amount of money. 

9. Cumulus.  Cumulus holds a claim of $3,819.90.  Cumulus is one of the largest radio 

broadcasting companies in the Fresno area and carries channels that are among the top of the in the 

local market, including those that target the Waterpark’s desired demographics.  If the relationship 

between Rexford and Cumulus were terminated, Watson expects that the Waterpark’s revenue 

would be reduced by roughly 5 to 7 percent. 

10. Swimsuit Station.  Swimsuit Station holds a claim of $3,381.95.  Swimsuit Station 

offers “off-price” swimwear at a fraction of the price that other wholesalers charge.  Watson 

testified that she has tried multiple times to search for an alternative vendor with comparable 

offerings at similar prices and has not been successful. 

11. Jakes Associates (“Jakes”).  Jakes holds a claim of $3,379.81.  Jakes is a state 

certified company that is needed for the completion of mandatory annual quality safety inspections.  
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Jakes is the only certified company of its kind that Watson has been able to identify in California.  

Watson testified that if Rexford could not use Jakes, it would have to hire inspectors from out-of-

state “who would charge exorbitant fees for travel.”    

12. Power System Testing Co. (“Power”).  Power holds a claim of $2,878.26.  Power is 

the only vendor in the Central Valley that Watson has been able to identify as being able to provide 

the Waterpark with a ground fault electrical systems test in the event of an emergency black-out.  

Watson testified that although this is not an event that happens every day, it is something that 

happens with some regularity, is a severe issue when it does arise, and can significantly impact the 

Waterpark’s operations.  Watson is not aware of any replacement for Power. 

13. Fresno Pipe & Supply, Inc. (“Fresno Pipe”).  Fresno Pipe is the only vendor in 

Fresno that carries the specialty, industrial plumbing and piping that the Waterpark uses for its 

filtration and attractions.  When this product is needed, it is often due to mechanical emergencies 

that may shut down one or more attractions until the component is replace or repaired.  Watson 

testified that alternative suppliers of these specialty materials would be out of town and require two 

or more days to deliver those materials. 

14. F.N.F Roll Off Service (“FNF”).  FNF holds a claim of $2,569.62.  FNF provides 

roll-off and dumpster services for the Waterpark.  Watson testified that she has compared the 

services provided by FNF to those of other vendors and concluded that FNF has the best pricing 

and fastest response time.  She estimated that working with another vendor would come at a 

substantially higher cost to Rexford of approximately 50%. 

As a general matter, Watson testified that all of these relationships had been developed over 

a period of several years to the point where these vendors are now providing goods and services at 

prices that enable Rexford’s business to “operate at an optimum level.”  Watson explained that if 

Rexford were forced to replace these vendors, it would require another multi-year effort to build-up 

the level of knowledge, goodwill, terms and services that Rexford now enjoys from these vendors.  

Further, Watson expressed her concern that if these trade vendors were to receive 10% or less of 

their prepetition claims, Rexford would lose the goodwill that it has developed with them over the 

years and lose the support of these vendors going forward.  Watson stated that if Rexford lost the 
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support of multiple vendors at the same time, it would be “catastrophic,” resulting in “cumulative 

detrimental effect” on Rexford’s business, jeopardizing its economic stability and undermining the 

Debtor’s likelihood of successfully performing under a plan of reorganization. 

IV.  LEGAL ANALYSIS 

Rexford seeks (i) approval of its proposed classification scheme, including the Trade Class, 

and (ii) a determination that its proposed treatment of the Trade Class constitutes “impairment” 

within the meaning of the Bankruptcy Code.  Each of these requests for relief is addressed in turn. 

A.  Classification. 

The crux of the dispute over classification is a legal one: what is the appropriate legal 

standard for separately classifying unsecured vendor claims under a plan for the purpose of 

providing those creditors different (typically preferential) treatment under the plan?  USF&G 

argues that the vendors and their preferential treatment under the plan must be “critical,” 

“essential,” or “necessary” to the success of a debtor’s business and its reorganization.  USF&G 

contends that most of the members of Rexford’s proposed Trade Class—and their proposed 

treatment—do not fall within this rubric.  In its original papers, Rexford had advocated that this 

was the legal standard and that its proposed Trade Class met that standard.  As of the conclusion of 

the hearing, however, Rexford had retreated to the position that it need only offer a “business or 

economic justification” for its proposed separate classification and preferential treatment of the 

Trade Class.  The Court must decide on the appropriate standard and apply that standard to the 

facts and circumstances presented. 

1. Legal Standard. 

The holders of claims and interests vote on whether to accept or reject a plan of 

reorganization by class.   See 11 U.S.C. §§ 1126(c),(d), 1129(a)(8),(10).  The classification of 

claims under a plan is proposed by the debtor proposing the plan (or other plan proponent).  See   

11 U.S.C. § 1123(a)(1).  Bankruptcy Code section 1122 provides that claims or interests within a 

given class must be “substantially similar.”  11 U.S.C. § 1122(a).  A claim that is not substantially 

similar to other claims may not be classified with those claims.  Steelcase v. Johnston (In re 

Johnston), 21 F.3d 323, 327-28 (9th Cir. 1994).  To determine whether claims are substantially 
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similar, “bankruptcy court judges must evaluate the nature of each claim, i.e., the kind, species, or 

character of each category of claims.”  Id. at 327. 

A claim that is substantially similar to other claims may be classified separately from those 

claims, even though section 1122(a) does not say so expressly.  Barakat v. Life Ins. Co. of Va. (In 

re Barakat), 99 F.3d 1520, 1524-25 (9th Cir. 1996).  Substantially similar claims may be classified 

separately if there is a “legitimate business or economic justification” for doing so.  Id. at 1526.  

Separate classification for the sole purpose of obtaining acceptance of a class of creditors under the 

plan constitutes “gerrymandering” and is not permitted.  Id.  Subject to these limitations, 

bankruptcy courts have discretionary authority to approve a debtor’s proposed classification 

scheme.  See In re Johnston, 21 F.3d at 327; cf. In re Palisades-On-The-Desplaines, 89 F.2d 214, 

217 (7th Cir. 1937) (noting that Congress intended to give the court “broad latitude” in classifying 

claims under analogous provision of the former Bankruptcy Act). 

Applying these principles, the Ninth Circuit Court of Appeals, in In re Johnston, affirmed 

the bankruptcy court’s decision that a creditor’s claim was not substantially similar to those of 

other unsecured creditors because (i) the creditor was embroiled in litigation with the debtor that 

could result in the creditor’s claim being offset or exceeded by damages in favor of the debtor and 

(ii) the creditor was partially secured.  21 F.3d at 327.  In In re Barakat, the Ninth Circuit rejected 

the separate classification of a lender’s unsecured deficiency claim from the claims of other 

unsecured creditors.  99 F.3d at 1523-26.  The court of appeals concluded that the unsecured 

deficiency claim was substantially similar to other unsecured claims (i.e., trade vendor claims), and 

noted the bankruptcy court’s finding that the debtor failed to offer a business or economic 

justification for the separate classification.  Id. at 1523. 

In  In re Barakat the Ninth Circuit also had occasion to consider whether the bankruptcy 

court erred in denying separate classification to trade creditors that continued to do business with 

the debtor postpetition.  Id. at 1528-29.  The debtor argued that the separate classification was 

“justified because trade creditors expect to earn profits from future dealings with Debtor.”  Id. at 

1528.  The court of appeals, however, rejected this argument, noting the bankruptcy court’s 

observation that “literally thousands of companies are available to provide the[] services’ of the 
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trade creditors, thus none of the trade creditors were essential to Debtor’s continued maintenance of 

the apartment building.”  Id. at 1529.  The court of appeals affirmed the bankruptcy court’s 

decision, holding (i) there was no legal distinction between trade creditor claims and other general 

unsecured claims, and (ii) the factual basis of the bankruptcy court’s classification decision had not 

been challenged.  Id. 

In support of its analysis, the Ninth Circuit cited Boston Post Rd. Ltd. Partnership v. FDIC 

(In re Boston Post Rd. Ltd. P’ship), 21 F.3d 477, 483 (2d Cir. 1994), in which the court affirmed 

the decisions of the lower courts not to permit the separate classification of trade creditors and the 

unsecured deficiency claim of the Federal Deposit Insurance Corporation (“FDIC”).  The debtor 

had argued, among other things, that its future viability as a business depended on its treating its 

trade creditors more favorably than the FDIC.  But the debtor “failed to present any evidence of a 

legitimate business reason for the separate classification of similarly situated unsecured creditor 

claimants.”  Id.  As the court explained further: 

 
The trade creditors in Class 4 were few and consisted of a landscaper, 
property appraisers, rubbish removers, and accountants.  None were 
essential to BPR’s future.  Both lower courts accordingly found an 
absence of a valid justification for the isolation of the FDIC 
deficiency claim.  No evidence to the contrary was adduced. 

Id. 

Here, the parties disagree on the legal standard for determining when it is appropriate to 

separately classify trade vendor claims from other unsecured claims under a chapter 11 plan.  

USF&G argues that the separate classification must be “critical,” “essential,” or “necessary” to 

Rexford’s debtor’s reorganization.  USF&G argues that when the purpose of separate classification 

is to provide preferential treatment to specified trade vendors, the preferential treatment must itself 

be “critical,” “essential,” or “necessary” to the success of Rexford’s reorganization.  In other 

words, the debtor must show that without the support of each preferred vendor, Rexford’s business 

would not be able to function or its reorganization would fail.  By contrast, Rexford argues that it 

need only provide a “legitimate business or economic justification” for such classification and 

treatment.  Rexford contends that offering preferential treatment under a plan to induce a vendor’s 

post-confirmation support of the debtor is a “legitimate business or economic justification,” when 
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the loss of such support can be expected to have a genuine operational or financial impact on the 

debtor’s business.   

The Ninth Circuit Court of Appeals has not squarely addressed this legal issue.  In In re 

Barakat, the debtor argued that the interests of trade vendors in conducting future business with the 

debtor justified their separate classification from the claim of the FDIC.  The court rejected this 

argument and found no error on appeal because the debtor did not challenge the factual basis of the 

bankruptcy court’s classification decisions.  99 F.3d at 1529.  The court of appeals noted the 

bankruptcy court’s observation that none of the trade creditors was “essential,” but the court of 

appeals was not required under the circumstances to rule—and did not actually rule—whether this 

was the appropriate legal standard for assessing the separate classification of vendor claims.  Id.   

Nor did the Second Circuit Court of Appeals reach the issue in In re Boston Post Rd. Ltd. P’ship.  

There, the debtor “failed to present any evidence of a legitimate business reason for the separate 

classification. . . .”   21 F.3d at 483.  As such, the Second Circuit had no occasion to determine 

when the separate classification of trade vendor claims is supported by a legitimate business or 

economic reasons. 

The Court concludes that when a plan proposes separate classification of trade vendor 

claims in order to provide preferential treatment to those claims, a “legitimate business or 

economic justification” is established when (i) the vendors provide genuine operational or financial 

benefits to the debtor and (ii) the preferential treatment of vendor claims is reasonably calculated to 

induce the continued support of those vendors. 

This legal standard is consistent with well-established Ninth Circuit law.  In assessing 

whether the proposed separate classification of substantially similar claims is appropriate, Ninth 

Circuit law requires a “legitimate business or economic justification” for doing so.  In re Barakat, 

99 F.3d at 1526.  The proposed preferential treatment of vendors that provide genuine operational 

or financial benefits to the debtor—in a genuine effort to induce them to continue doing so—is a 

legitimate business and economic justification for separately classifying the claims of such 

vendors.  In both In re Johnston and In re Barakat, the Ninth Circuit sought to distinguish separate 

classification for the sole purpose of gerrymandering, from those circumstances in which separate 
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classification serves other business or economic objectives.  By requiring that the business or 

economic justification be “legitimate,” the Ninth Circuit made clear that the justification offered 

must be genuine.  See Merriam Webster’s Collegiate Dictionary (10
th

 ed., 1996) at 664 

(“legitimate” defined as “being exactly as purposed: neither spurious nor false”).  A justification 

that is illogical, based on false premises or bearing no logical relationship to the facts and 

circumstances presented obviously would not be “legitimate.”   

The standard adopted herein accords with the objective of assessing whether a business or 

economic justification is legitimate.  Vendors holding claims that are separately classified from 

other unsecured claims must be providing genuine operational or financial benefits to the debtor, 

and the preferential treatment offered to those vendors must be reasonably calculated to induce 

their continued support of the debtor.   

This legal standard also is consistent with authorities from outside the Ninth Circuit holding 

that the separate classification of trade claims may be justified by a “’reasonable purpose,’ 

legitimate basis or necessary business objective.”  See, e.g., In re Jersey Med. Ctr., 817 F.2d 1055, 

1061 (3d Cir. 1987) (holding that classification of claims or interests must be reasonable and 

recognizing reasonableness of distinguishing trade creditors' claims); In re One Times Square 

Assoc. Ltd. P’ship, 159 B.R. 695, 703 (Bankr. S.D.N.Y. 1993) (permitting separate classification of 

substantially similar unsecured claims where there is "reasonable basis for doing so or, in other 

words, when the decision to separately classify does not offend one's sensibility of due process and 

fair play"). It also is consistent with authorities that have recognized the important role that the 

cooperation of trade creditors plays in the reorganization process, and on this basis, have found 

separate classification and treatment of vital creditors to be reasonable. See e.g. In re Richard 

Buick, Inc., 126 B.R. 840, 852 (E.D. Pa. 1991); In re AG Consultants Grain Div., Inc., 77 B.R. 665, 

673 (Bankr. N.D Ind. 1987). 

A legal standard permitting separate classification of substantially similar claims only 

where the claims are “critical,” “essential,” or “necessary” would go far beyond the requirement of 

a legitimate business or economic justification.  Use of these terms would suggest that separate 

classification is justified only when it is proven that a debtor’s reorganization will not succeed 
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without it.  See Merriam Webster’s Collegiate Dictionary (10
th

 ed., 1996) at 275  (“critical” defined 

as “indispensable”), 396 (“essential” defined as “basic,” “indispensable,” and “necessary”), 776 

(“necessary” defined as “inescapable,” “unavoidable,” “compulsory,” “absolutely need” and 

“required”).  The requirement of a “legitimate business or economic justification” does not impose 

such a high bar.  If the Ninth Circuit had intended to do so, it certainly would not have held that a 

legitimate justification would suffice to permit the separate classification of substantially similar 

claims.  Id. at 636 (“justification” defined as something that proves or shows that something is 

“just, right or reasonable”).  Instead, it would have held that such classification is permitted only 

when necessary to achieve the debtor’s reorganization. 

Moreover, a necessity standard would not be practicable.  There is no question that when a 

debtor seeks to provide preferential treatment to a group of otherwise similar claims, it is necessary 

to separately classify those claims.  See 11 U.S.C. § 1123(a)(4) (a plan must “provide the same 

treatment for each claim or interest of a particular class unless the holder of particular claim or 

interest agrees to a less favorable treatment of such particular claim or interest”).  But how does a 

debtor show that the preferential treatment (i.e., the premise for the separate classification) is truly 

necessary (i.e., “inescapable,” “unavoidable,” “compulsory,” “absolutely needed” and “required”)?  

To meet such a standard—logically speaking— the debtor would need to demonstrate (1) the 

vendor provides necessary goods and services that are not available from alternative vendors, or 

that are not otherwise available on terms and conditions that will permit the business to reorganize 

and (2) the vendor will stop providing those goods and services or favorable terms after 

confirmation of a plan that does not include the preferential treatment of its claim.   

The first proposition is readily capable of proof, but the second proposition is problematic.  

First, bankruptcy courts do not have a crystal ball.  They do not predict what will or will not happen 

in the future.  At best, they make reasoned judgments about the likelihood of future events based on 

existing circumstances and historical facts.  See, e.g., 11 U.S.C. § 1129(a)(11) (requirement that 

“[c]onfirmation of the plan is not likely to be followed by the liquidation, or the need for further 

financial reorganization” of the debtor).  Second, as a matter of proof, it is inherently difficult to 

establish what a vendor will or will not do in the future.  A vendor might be willing to testify that 
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its continued support of the debtor depends on the proposed preferential treatment, but the self-

serving nature of the testimony is not likely to yield a satisfying result.  Any vendor asked whether 

preferential treatment of its prepetition claim is a prerequisite to its future support of the debtor is 

likely to say “yes.”  And even if this were not the case, the debtor would face a substantial (perhaps 

insurmountable) burden in soliciting and presenting the testimony of potentially dozens or 

hundreds of vendors to demonstrate that the proposed treatment, in each instance, is necessary (i.e., 

“inescapable,” “unavoidable,” “compulsory,” “absolutely needed” and “required”) to obtain the 

continued support of those vendors. 

The approach adopted here not only avoids these problems, but maintains the doctrinal 

distinction between (1) whether the separate classification of substantially similar claims is 

appropriate under Bankruptcy Code section 1122, and (2) whether the proposed treatment of those 

claims unfairly discriminates for purposes of Bankruptcy Code section 1129(b)(1).  See In re 

Johnston, 21 F.3d at 323 & n.7.  The classification inquiry is aimed at preventing the 

gerrymandering of a plan vote.  In re Barakat, 99 F.3d at 1524-25.  The unfair discrimination 

inquiry, by contrast, is aimed at determining whether the disparate treatment of similar claims is 

fair: 

Discrimination between classes must satisfy four criteria to be 
considered fair under 11 U.S.C. § 1129(b): (1) the discrimination 
must be supported by a reasonable basis; (2) the debtor could not 
confirm or consummate the Plan without the discrimination; (3) the 
discrimination is proposed in good faith; and (4) the degree of the 
discrimination is directly related to the basis or rationale for the 
discrimination. 
 

Liberty Nat’l Enters. v. Ambanc La Mesa Ltd. P’shp. (In re Ambanc La Mesa Ltd. P’shp.), 115 

F.3d 650, 656 (9th Cir. 1997) (citing In re Wolff, 22 B.R. 510, 511-12 (B.A.P. 9th Cir. 1982)).  A 

separate classification standard requiring proof that a proposed classification scheme is necessary 

(i.e., “inescapable,” “unavoidable,” “compulsory,” “absolutely needed” and “required”) would 

supplant the unfair discrimination test and improperly conflate the issues. 

Under the foregoing standard for unfair discrimination, it may be appropriate to consider 

the extent of the benefit conferred by the members of preferred vendor class (e.g., whether they are 

critical, necessary or essential to the success of the reorganization), and whether the extent of that 
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benefit justifies the discrimination proposed against other unsecured creditors.
3
  Any such analysis, 

however, must await plan confirmation and the development of a fulsome record.  As noted at the 

outset of this opinion, Rule 3013 contemplates consideration and approval of a claim classification 

scheme prior to the plan confirmation hearing, but does not contemplate prior consideration of the 

unfair discrimination question.  The question of unfair discrimination does not arise until and 

unless a debtor seeks confirmation of a plan notwithstanding its failure to satisfy Bankruptcy Code 

section 1129(a)(8) (every class either accepts the plan or is not impaired).  As such, the question of 

unfair discrimination is simply not yet ripe. 

2. Application of Facts to Legal Standard. 

The claims classified in the Trade Class are substantially similar to the claims in the 

General Unsecured Claims Class.  The claims in both of these classes are nonpriority, unsecured 

claims.  There is nothing in the record to suggest they are not substantially similar.  Nevertheless, 

the separate classification of the Trade Class from the General Unsecured Claims Class is 

appropriate.  The uncontroverted record shows that there is a legitimate business or economic 

justification for including most, but not all, of the vendor claims in the proposed Trade Class, 

separate and apart from other unsecured claims.   

                                                 

3
 The court in In re Ambanc La Mesa Ltd. P’shp, recognized this issue, but suggested that the issue, 

if necessary, be reconsidered on remand through the lens of its four-part unfair discrimination test: 

 

In affirming on [unfair discrimination], the district court reasoned that "it is 

legitimate to pay the relatively small claims of trade creditors more quickly than a 

large deficiency claim" because "prompt payment of such debts promotes good will 

and enables a debtor to continue to receive goods and services while implementing 

its recovery." On the other hand, the continued services of ordinary tradespeople 

may not always be a commercial necessity for an apartment operator in a large 

metropolitan area with many other providers of those services.  If confirmation is 

reconsidered on remand, the trade creditors' payoff issue must be resolved by 

specific evidence and court findings therefrom based upon the four Wolff factors. 

 

In re Ambanc La Mesa Ltd. Pshp., 115 F.3d 650, 657 (9th Cir. 1997) (citations omitted). 
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First, the separate Trade Class has been proposed in order to provide preferential treatment 

to the vendors in the Trade Class—payment of 100% of the claim—in a manner reasonably 

calculated to induce those vendors to continue supporting Rexford following confirmation of a 

plan.  Specifically, the proposed treatment of the Trade Class conditions payment of 100% of each 

vendor’s claim on such party’s “agreement to continue supplying goods and services to the Debtor 

for one full operating season post-confirmation in accordance with trade terms at least as favorable 

to the Debtors as those practices (including pricing, timing of payments, availability, and other 

terms) in place before the Petition Date.”  Motion at 4.  Absent such separate classification and 

preferential treatment, Rexford estimates that the vendors—and all other unsecured creditors—will 

receive substantially less than 100% of their claims. 

Second, the following vendors that Rexford proposes to include in its Trade Class provide 

genuine operational or financial benefits to the Debtor.  For the reasons described below, the Court 

concludes that there is a legitimate business or economic justification for including the claims of 

these creditors in the Trade Class: 

J&D, a local vendor of food, beverage and cleaning supplies stores large 

quantities of items selected by the Waterpark and provides prompt deliveries when 

supplies run low.  The alternative vendors are located two hours’ drive way, have 

inflexible delivery schedules and do not store specialty inventory that is available on 

request.  Further, the uncontroverted testimony was that if forced to replace J&D, 

Rexford would likely pay 5% more than it currently pays for such goods. 

Valley Wide is Rexford’s exclusive beer distributor, and beer constitutes 22% of 

Rexford’s total food and beverage sales (excluding catering).  Valley Wide is the 

exclusive distributor in the area of the Waterpark for those brands that are most popular 

with the Waterpark’s demographic, including Corona and Modelo.  By definition, these 

products are not available to Rexford from other distributors. 

Dippin’ Dots provides a unique ice cream novelty that accounts for 20% of 

Rexford’s total food and beverage sales (excluding catering).  The uncontroverted 

testimony is that no alternative ice cream product would perform as well as Dippin’ 
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Dots as an impulse buy, and if it was not available to sell at the Waterpark, Rexford 

would experience a loss of revenue. 

Premiere has six years of experience as the advertising and public relations 

agency for the Waterpark, has specialized knowledge of its operations and advertising 

needs and exclusive relationships with large retailers for coupon distribution and 

inclusion in print and television advertising.  The uncontroverted testimony is that 

because of these relationships Premiere is “irreplaceable” and that, even if this were not 

the case, it would take five to six years to realize the kind of service Rexford currently 

enjoys with Premiere. 

Lotus is the number one radio station in the Waterpark’s demographic and is a 

crucial part of the Waterpark’s marketing efforts.  The uncontroverted testimony is that 

without advertising access to this radio station, the number of visitors to the Waterpark 

would likely decline by roughly five to seven percent. 

Stewart is the local contractor responding for the original planning, development 

and buildout of the Waterpark and has substantial knowledge of the pumps, motors, 

relays, electrical systems, filtration systems and other features of the Waterpark.  The 

uncontroverted testimony is that Stewart is a “one stop shop” for maintenance and 

mechanical issues, and saves Rexford “significant” amounts of money based on his 

extensive knowledge of the Waterpark. 

Cumulus is one of the largest radio broadcasting companies in the Fresno area 

and carries channels that are among the top in the local market, including those 

targeting the Waterpark’s demographic.  The uncontroverted testimony is that if 

Rexford did not have access to these channels, Rexford’s revenue would be reduced by 

roughly five to seven percent. 

Jakes is the only certified company that Rexford has been able to identify in 

California that is qualified to perform mandatory annual quality safety inspections.  The 

uncontroverted testimony is that out-of-state inspectors would charge exorbitant fees for 

travel. 
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Power is the only vendor in the Central Valley (in which Fresno is located) that 

Rexford has been able to identify as being able to provide the Waterpark with the 

necessary ground fault electrical systems test in the event of an emergency black-out.  

When such a black out occurs, it creates a severe issue that significantly impacts the 

Waterpark’s operations. 

Fresno Pipe is the only vendor in Fresno that carries the specialty, industrial 

plumbing and piping that the Waterpark uses for its filtration and attractions.  The 

uncontroverted testimony is that when needed, the materials provided by Fresno Pipe 

are often needed to address mechanical emergencies that may shut down one or more 

attractions until the materials can be obtained and the repairs made.  The uncontroverted 

testimony is that alternative suppliers of these materials are out of town and would 

require two or more days to deliver those materials. 

FNF provides roll-off and dumpster services at prices and with response times 

that are better than the alternatives.  The uncontroverted testimony is that any other 

vendor would cost Rexford 50% more than FNF. 

In contrast, the Court finds the evidence inadequate with respect to the following vendors to 

conclude that there is a legitimate business or economic justification for including these vendors in 

the Trade Class: 

Sierra is the only bulk chlorine and muriatic acid distributor in the Fresno area.  

Because other local sellers purchase these products from Sierra, Watson’s testimony 

suggests that Rexford would pay more for these products if it purchased them from 

those sellers.  But this suggestion is based on assumptions for which there is no 

foundational evidence: i.e., that local sellers pay the same prices to obtain bulk product 

from Sierra and that, even with a markup, Rexford would be paying more than it 

currently pays.  Further, Watson’s testimony does not address whether these products, 

which essentially are commodities, are available at competitive prices from non-local 

sources.  
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Barry Owen is a provider of 70% of Rexford’s gift shop merchandise, including 

what Watson describes as “difficult-to-find” gift shop merchandise.  No detail was 

provided as to what is “difficult-to-find” about this merchandise.  Rexford likes the 

pricing, quick delivery and manner in which Barry Owen maintains its inventory, but 

there is no evidence establishing that similar merchandise, pricing and delivery 

commitments are not available from alternative vendors.  Nor is there any evidence 

quantifying the financial impact of this vendor’s prices on Rexford or the potential 

financial impact if Rexford were required to replace this vendor. 

Swimsuit Station provides “off-price” swimwear at “a fraction of the price” than 

other wholesalers charge.  Watson testified that Rexford has tried on multiple occasions 

to identify an alternative vendor with “comparable offerings” at “similar prices” and has 

not been successful.  However, Watson’s testimony does not provide any detail on what 

“comparable offerings” means or what “similar prices” means.  In other words, there is 

no evidence quantifying the financial impact of this vendor’s prices on Rexford or the 

potential financial impact if Rexford were required to replace this vendor. 

Accordingly, the Court will approve the proposed classification scheme, provided that the 

claims of Sierra, Barry Owen and Swimsuit Station are not included in the Trade Class. 

 

B. Impairment. 

The relief requested by Rexford regarding “impairment” was not opposed by USF&G. 

Nevertheless, the Court will address and analyze this request for relief. 

Confirmation of a plan generally requires that each class of claims or interests under a plan 

either accept the plan or not be impaired under the plan.  See 11 U.S.C. § 1129(a)(8).  If this 

condition is not met, a plan may be “crammed down” over the rejection of an impaired class if the 

requirements for doing so are satisfied.   See 11 U.S.C. § 1129(b).  Confirmation of a plan also 

requires that if a class of claims is impaired under the plan, at least one impaired class of claims 

accepts the plan, not counting the votes of insiders.  See 11 U.S.C. § 1129(a)(10).   
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Bankruptcy Code section 1124 defines impairment.  In relevant part, it provides “a class of 

claims or interests is impaired under a plan unless, with respect to each claim or interest of such 

class, the plan . . . leaves unaltered the legal, equitable, and contractual rights to which such claim 

or interest entitles the holder of such claim or interest.”  11 U.S.C. § 1124.  Under this broad 

definition, “‘any alteration of the rights constitutes impairment even if the value of the rights is 

enhanced.’”  In re L & J Anaheim Assocs., 995 F.2d 940, 942 (9th Cir. 1993) (quoting In re 

Acequia, 787 F.2d 1352, 1363 (9th Cir. 1986)). 

The proposed Trade Class described in the present motion is clearly “impaired” within the 

meaning of section 1124.  Under the proposed treatment of the Trade Class claims, the holders of 

trade claims will be provided payment equal to 100% of the allowed amount of their claims, but as 

a condition to such treatment they will be required to agree to continue providing goods and 

services to Rexford on terms and conditions no less favorable than currently provided.  The 

imposition of this condition is an alteration of the rights of the holders of the claims in the Trade 

Class, even if the treatment overall results in full payment.   

 

CONCLUSION 

For the reasons described herein, the Court will enter an order granting Rexford’s motion 

under Federal Rule of Bankruptcy Procedure 3013: (i) approving the classification scheme 

described in its motion, provided that the claims of Sierra, Barry Owen and Swimsuit Station are 

not included in the Trade Class, and (ii) finding that the proposed treatment of the Trade Class 

claims constitutes impairment. 

 

### 

 Date: September 28, 2016
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